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Let us consider the first class of situations just referred 
to; namely, those which arise when the powers of a new- 
ly-established public utilities commission are sought to be 
applied to preéxisting rate contracts which have been 
theretofore assumed to be entirely valid and obligatory in 
other legal situations. Shall we say that the regulatory 
powers of the commission can be directly exerted so as to 
fix new rate schedules in place of those specified in the 
applicable contracts? This problem has several phases: 

First, there is the question of the primary legal con- 
struction of the group of relevant statutes. Should the 
statute establishing the public service commission be con- 
strued to give the commission power to alter existing con- 
tracts? If a negative answer is given to this question, the 
utilities commission will still have a very broad sweep of 
power. It will have power to fix rates legislatively in all 
cases not previously governed by preéxisting public con- 
tracts. This would give the commission power to displace 
rates that had long been established, including joint rates 
made between particular utility companies and con- 
necting lines or dependent services and also the im- 


* The first half of this article appeared in (1933) 1 Gro. Wasu. L. Rev. 172. 
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portant class of rates which had been determined by 
private contracts between a utility company and particular 
patrons or consumers.*” A conservative construction of 
the organic law of the commission may well be adopted, 
as these bodies must find their proper sphere by a process 
of adaptation and evolution. And, if the statutory powers 
of the commission are construed too narrowly by the 
courts, the remedy is simple; express, additional grants 
of power should be made by the legislature. 


Under the conservative construction just suggested, the 
commission would have very complete powers respecting 
the future. If we exempt existing public contracts from 
the control of the commission, that body would still have 
control over all situations not governed by contracts, and, 
futhermore, would have control even over contractual 
situations, where the contracts were not with municipal 
governments or with the state. 

Second, the problem will present a phase in relation 
to the constitutional law of the state. For example, can 
the extensive power conferred upon the public service 
commission with regard to public utility rate contracts 
be reconciled with the provisions occurring in many state 
constitutions in honor of local government, which were 
intended to confer upon local authorities controlling 
power with regard to certain aspects of utility regula- 
tion.” 

Third, the third phase of the question depends upon 
the true interpretation of the earlier state law as to these 
public contracts. Would that law validate absolutely 
these contracts, so that the later law, creating the utilities 
commission seems dangerously like a law authorizing the 
impairment of admittedly valid contracts? Or did the 
earlier law, as manifested by the current of decisions, 


40 Union Dry Goods Co. v. Ga. Pub. Ser. Corp., 248 U. S. 372, 39 Sup. Ct. 
117, 63 L. ed. 309 (1919) ; Schiller Piano Co. v. Illinois Northern Utility Co., 
288 Ill. 580, 123 N. E. 631 (1919). 


41 Matter of Quinby, supra note 9. 
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accord only a tentative validity to public rate contracts, 
so that they should be regarded as inherently subject in a 
special sense to the potential action of the state or its 
agencies?*” If the state decisions do in fact harmonize 
with the analysis last suggested, will this course of deci- 
sions be regarded as controlling upon the federal courts 
when their powers are invoked in behalf of the alleged 
constitutional rights of the utility company? “ 

Fourth, a fourth phase of the problem is the question 
how far the statute creating the public utilities commis- 
sion should be subjected to an artificially conservative con- 
struction in order to avoid raising the constitutional ques- 
tions just referred to. 

The leading case in New York in relation to the above 
questions gave a directly opposite answer to that given by 
the leading case in Massachusetts. In New York it was 
held in Matter of Quinby“ that the powers of a Public 
Service Commission, established in that state by the law 
of 1907, should not be construed to enable it to alter con- 
tract rates fixed in an antecedent franchise agreement 
between the utility company in question and the city of 
Rochester. It appeared that the contract in that case had 
been expressly recognized and confirmed by the Acts of 
the Legislature, one adopted in 1910 and one in 1915, 
some years after the general law establishing the Public 
Service Commission.** Again the powers of the Public 
Service Commission, if construed to have a retroactive 
effect in relation to previous contracts, might conflict with 
the provisions in the state constitution in New York in 
honor of local government, particularly Article III, Sec- 
tion 18. Lastly, the powers of the Public Service Com- 


42 Traverse v. Mich. R. R. Co., 202 Mich. 575, 168 N. W. 481 (1918); Mil- 
waukee Elec. v. City of Mil., 173 Wis. 329, 181 N. W. 298 (1921); Scranton 
v. P. S. C., 268 Pa. 192, 110 Atl. 775 (1920). 

43 Milwaukee Elec. Co. v. R. R. Com. of Wis., 238 U. S. 174, 35 Sup. Ct. 820, 
59 L. ed. 1254 (1915). 

44 Supra note 9. 

45 This matter as to special grounds of the decision in the Quinby case is well 
discussed in the opinion of Judge McLaughlin in City of Niagara Falls v. P. 
S. C., supra note 10. . 

46 The effect of this constitutional provision was considered, supra pp. 176-7. 
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mission might well be construed narrowly in New York 
in order to avoid the potential constitutional problems. 

The Quinby case itself should not be regarded as a 
square decision in favor of the rule that the general 
powers of the Public Service Commission should not be 
allowed to apply to rates fixed in preéxisting public con- 
tracts. The actual decision can be rested, and probably 
was rested in the opinion of some of the members of the 
court, on the ground of special legislation, recognizing 
the contract, adopted after the general law establishing 
the Public Service Commission. Then, again, particular 
clauses in the New York State Constitution played an 
important part in the decision. Furthermore, the decision 
is fundamentally a matter of construction and should not 
be interpreted as laying down a general constitutional 
principle that the powers of utilities commissions can not 
be applied retroactively so as to displace existing public 
contracts. 

The decision in the Quinby case, however, has some- 
times been interpreted more broadly. In the case of City 
of Niagara Falls v. Public Service Commission,“ the 
same result, sustaining the contract embodied in the local 
franchise as against commission action, was reached, al- 
though the facts in that case were not affected by special 
legislation adopted after the general law establishing the 
Public Utlities Commission. One of the important props 
which supported the Quinby decision was absent in the 
Niagara Falls case, and, yet, the same result of conserva- 
tive construction was reached. 

In contrast to the decision on the Quinby case stands the 
leading Massachusetts decision in Board of Survey of 
Arlington v. The Bay State Street Railway Company,“ 
rendered June 21, 1916. In this case, the terms of the 
original “location” granted by the Selectmen of the Town 
of Arlington in 1887 to the predecessor in title of the Bay 
State Street Railway provided that: 


47 Supra note 10. 
48 224 Mass. 462, 113 N. E. 273 (1916). 
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“The rate of fare shall not exceed five cents from 
any point in Arlington to any point in Winchester, or 
from any point in Winchester to any point in Arling- 
ton on all lines now or in the future controlled or 
operated by said Company, of any system of which 
said road may in the future form a part.” 


The Public Service Commission was established by a 
statute of 1913 which marked a radical change in the 
policy of the legislature. This act provided that, if the 
Commission is of the opinion: 


“That the fares or charges, or any of them, charge- 
able by any such common carrier are insufficient to 
allow reasonable compensation for the service ren- 
dered and are unjust and unreasonable, the Commis- 
sion shall determine the just and reasonable rates, 
fares, and charges to be charged.” 


The Commission was expressly empowered to fix the 
rates by an order binding upon the carrier. It was also 


provided that the act should be deemed a remedial act 
and should be liberally construed. 

The Board of Survey of Arlington, which had suc- 
ceeded to the powers of the Selectmen, brought a suit in 
equity to restrain the utility company from filing a sched- 
ule of higher rates which were to go into force, subject to 
the approval of the Commission. The theory of the bill 
was that the Commission had no jurisdiction to act in 
relation to the rates in question because these rates were 
based upon a contract. The Massachusetts courts held in 
favor or the defendant, and affirmed the power of the 
Commission to raise the rates. 

The ground taken for the decision is indicated by the 
following excerpts from the opinion: “ 

“Tn granting locations for street railways, Boards 
of Selectmen and Boards of Aldermen are public 


officers and not agents of their respective towns and 
cities. The state asserts its sovereign power through 


49 Ibid. 469, 470, 471. 
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them as its instruments. The legislature has the 
power, so far as concerns these public officers and the 
municipalities by whom they were elected, to change 
or abrogate the terms of such locations. Although 
phrased in the form of a contract and securing valu- 
able financial obligations to the cities and towns, the 
power of the legislature to modify to their loss such 
locations has been settled after great consideration 
and vigorous protest from the interested municipal- 
4 ” 

It is impossible to give the act a narrow 
or constricted construction as to the subject of fares.” 

The plain purpose of the legislature, in 
recognition of the fact that many street railways op- 
erate miles of tracks extending through numerous 
cities and towns, was to prescribe for the regulation 
of fares throughout the Commonwealth by a single 
public board, which may be expected to act with a 
broad and unbiased view for the promotion of the 
common good of all the conflicting interests involved 
and not under the influence of purely local consider- 
ations 

There can be no doubt that the previous decisions in 
Massachusetts had regarded these grants of “location” as 
contractual in character and as obligatory upon the utility 
companies as well as the municipalities.” The Bay State 
Street Railway case, therefore, gives a comprehensive 
answer to the various questions suggested above.” It holds 
that there is no constitutional obstacle to prevent the rec- 
ognition of local franchise contracts in most legal situa- 
tions, while at the same time sustaining the authority of 
the legislature to give power to a Public Utilities Com- 
mission to displace such rate contracts if such action be 
deemed necessary in the public interest. It should be 
noted, however, that the actual order made in the Bay 

50 Selectmen of Clinton v. Worcester Cons., supra note 14. 

51 Accord, Scranton v. Public Service Commission, 268 Pa. 192, supra note 
42; Milwaukee Elec. v. City of Milwaukee, 173 Wis. 329, supra note 42; 
Traverse v. Michigan Railroad Commission, 202 Mich. 575, supra note 42; 
Detroit United Ry. v. Oakiand, 215 Michigan 275, 183 N. W. 938 (1921); 


State Public Utilities Commission v. City of Quincy, 290 Ill. 360, 125 N. E. 
374 (1919). 
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State Street Railway case was not in derogation of the 
interests or claims of the utility company, but was simply 
in derogation of the interests of a municipal corporation. 
The case, therefore, might be construed so far as the actual 
decision goes, to be merely a ruling that the state has com- 
plete power over its municipal corporations. It would 
not follow that the state had unlimited retroactive power 
over rate contracts in cases where the action of the state 
conflicted with the interests of the utility company.” 
There is nothing in the language, however, to indicate that 
the Massachusetts Court would limit its doctrine as to 
the retroactive powers of the Public Service Commission 
to cases in which that power worked adversely to munici- 
pal corporations of the state. The court certainly intended 
to state that the Commission had power over the contract 
and could alter the rates whether alteration happened to 
be advantageous to the utility company or disadvanta- 
geous. 

The Massachusetts decision finds no bar in the State 
Constitution. As a matter of construction of applicable 
statutes granting powers to the Public Service Commis- 
sion, its decision is clear, direct, and wholly favorable to 
the Commission. 

A comparison of the Bay State Street case in Massa- 
chusetts with the Quinby case in New York indicates that 
there are fundamental considerations of policy which nec- 
essarily influence the action of the courts in construing the 
complicated series or statutes and administrative orders 
with which they have to deal in such cases. Probably the 
different conceptions of sound policy as entertained by the 
two courts were the controlling factors that led to the 
divergent results in the cases mentioned. As a mere matter 
of statutory construction, the Massachusetts decision seems 
preferable. The natural inference with regard to such 
bodies as the state public utilities commissions would be 


52 Compare City of Pawhuska v. Pawhuska Gas Co., 250 U. S. 394, 39 Sup. 
Ct. 526, 63 L. ed. 1054 (1919); Trenton v. N. J., 262 U. S. 182, 43 Sup. Ct. 
534, 67 L. ed. 937 (1923). 
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that the legislature intended to set up a central authority 
with wide-reaching and comprehensive powers to deal 
with utility matters in accordance with uniform prin- 
ciples and in accordance with the public policy approved 
by the state as a whole. The conception that the public 
utilities commission was intended to deal with matters 
not regulated by local authority seems unsatisfactory. 
Such an interpretation of the powers of the commission 
makes quite impossible any real uniformity as to the re- 
lation between the state government and the utilities. It 
leaves the investor without any certain guide as to the 
status of the security issues of utility companies, and pre- 
vents the formation of any sound, general, state policy. 
One of the natural functions of the state utility commis- 
sion is to investigate and ascertain new standards and 
methods to apply to utility regulation. The potential 
usefulness of the commission will be greatly diminished 
if it has to steer clear of all questions regulated by prior 
local agreements. Thus, as a matter of construction of 
the matter of state legislation, apart from consideration 
of constitutional difficulties, it seems more reasonable to 
suppose that the legislature, burdened with its numerous 
and diverse problems, intended to turn over its own 
powers” in connection with public utility rates to a pow- 
erful, central advisory body which should function for 
the whole state and guide the legislature by its investiga- 
tions and its creative effort to develop sound principles to 
apply in utility regulation, as well as to obey the legisla- 
ture, should the latter wish to assume its primary legisla- 
tive power in the public utilities field. 

Let us now turn to the second branch of our third main 

53 The doctrine of the non-delegability of legislative powers calls for a con- 
ciliatory pax tecum at this point. But a realistic view of the decisions from 
every quarter seems to show that this much discussed doctrine has even less 
practical efficacy in relation to the public utilities commissions and similar ad- 
ministrative bodies with state- wide functions than has the cognate doctrine 
of the “separation of powers.” See Powell, Administrative Exercise of Legis- 
lative and Judicial Power (1912) 27 Pot. Sct. Q. 215, (1913) 28 Pot. Scr. Q. 
34; Cheadle, Delegation of Legislative Functions (1918) 27 Yate L. J. 892; 


ne oe _———— of Legislative Power to Administrative Officers, (1913) 
LL 
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heading concerning the general powers of newly-estab- 
lished state utility commissions in relation to rate con- 
tracts. This second branch™ of the broad question as 
to the power of the public utility commissions in rela- 
tion to municipal contracts has reference to the prospec- 
tive application of the power of the utility commission, 
and, in particular, the power of that commission to 
displace rate contracts that were entered into after the 
commission was established. Should these subsequent 
contracts, though equivalent in form and intention to con- 
tracts that would have been legally sufficient prior to the 
establishment of the public service commission, be held 
to be within the power of the commission so that they may 
be altered or wholly superseded by its orders? 


This question again raises questions of construction, 
both of the applicable statutes and of constitutional pro- 
visions in honor of home rule, like those in New York. 
As far as the fundamental questions arising under the 
Federal Constitution are concerned the case, however, 
does not seem at all difficult. It seems clear that, if the 
state decisions establish that public contracts, entered into 
after the regulatory powers of the state had been dele- 
gated to a central state commission, are subject to dis- 
placement by orders of that commission, the whole doc- 
trine is free from objection under the Federal Constitu- 
tion. All these subsequent contracts will be made as a 
practical matter with notice that they are necessarily 
tentative and subject to alteration by orders of the public 
service commissions. Since the contracts have that char- 
acter from the beginning, the subsequent order of the 
commission, when made, can not be regarded as a law 
impairing the obligation of a contract. For that obliga- 
tion, when entered into, was of a limited nature and was 
qualified by the potentiality of subsequent commission 
interference. 


54 See page 196. © 
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Recurring to questions of construction, however, it 
clearly would be possible for the state courts to construe 
the powers of the utilities commission somewhat narrow- 
ly so that its jurisdiction over subsequent contracts would 
be limited. Under such a view, the function of the com- 
mission would be to regulate rates not controlled by pub- 
lic contracts—surely a very broad field. Then again, 
there may be cases where an important public contract re- 
ceives special legislative recognition. Or it may be that 
the circumstances and the history of all the applicable 
legislation show that the intention of the legislature was 
to validate the contracting powers of the local municipal 
government and to place a given contract or set of con- 
tracts beyond the reach of the utilities commission to 
modify. 

This last possibility is nicely illustrated by the recent 
important decision with regard to the New York subway 
fare contracts. In City of New York v. Interborough 
Company,” decided July, 1931, the question was pre- 
sented as to the jurisdiction of the State Transit Commis- 
sion (whose powers in relation to the one important local 
field of transportation companies in Greater New York 
are similar to those of a state public utilities commission) 
to modify or displace the contract rate. It appeared that 
the Interborough Company had entered into three elab- 
orate contracts respecting the use, of subways built at the 
expense of the municipality of New York. The first two 
contracts, dated 1900 and 1902, respectively, antedated the 
Public Service Commission Law of 1907. Both of the 
contracts provided for a five-cent fare. In 1913, after the 
Utilities Commission had been established, a third con- 
tract was adopted between the city and the Interborough 
Company, providing for a five-cent fare on the great ex- 
tensions of the subway system, beth in Manhattan and in 
Brooklyn that were planned at that time. The five-cent 


55 257 N. Y. 20, 177 N. E. 295 (1931). 
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fare became burdensome to the Interborough Company 
because of increased costs of operation subsequent to 1913. 
The Company made application to the Transit Commis- 
sion for permission to charge a higher rate of fare. The 
Transit Commission was the successor of a Public Utility 
Commission with broad powers over various utilities in 
the metropolitan district of New York. These Commis- 
sions had been granted power in general terms to raise 
fares. Ina statute adopted in 1911, the following passage 
occurs :** 

“Whenever the Commission shall be of the opinion 
that the maximum rates, fares, or charges are insuf- 
ficient to yield reasonable compensation for the serv- 
ice rendered and are unjust and unreasonable, the 
Commission shall determine the just and reasonable 
rates of fares and charges to be thereafter observed, 

notwithstanding that a higher rate of fare or 
charge has been heretofore authorized by statute.” 


When, however, the refusal of the Transit Commis- 


sion to entertain an application for the abrogation or 
displacement of the contract rates was brought under 
judicial review, the Court of Appeals held that, notwith- 
standing the very broad terms in which power had been 
granted to the Utilities Commissions to deal with matters 
of rate regulation, the Transit Commission, their direct 
legal successor, did not have the jurisdiction to entertain 
an application for an increase in these subway rates. The 
decision is not put on the ground that the contracts were 
absolutely inviolable as against the sovereign power of 
the state, but on the ground of a proper construction of 
the complex statutes relevant to the matter and the legis- 
lative intention that the contracts should not be subject to 
alteration or displacement against the will of the munici- 
pality by any action of the Transit Commission. 

This carefully considered decision shows that a law 
conferring general powers on a public utilities commis- 


56 Cons. Laws N. Y., c. 48 (1907), as amended (1910), c. 480. 
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sion may be so construed that the commission will be 
denied power to alter contract rates in some instances 
even when the contracts were entered into after the enact- 
ment of the laws conferring the general powers on the 
commissions. In other words, the powers of public utility 
commissions were in this instance so construed as not to 
include power to alter contract rates even when it was 
solely a question of the prospective operation of the public 
utility commission’s jurisdiction. 

Of course, in relation to the particular controversy pre- 
sented in City of New York v. Interborough Company, 
it is only fair to re-emphasize the point that the contract 
of 1913, although entered into after the Public Utilities 
Commissions had been established and equipped with 
full powers, was yet so closely related to prior contracts 
dated before the period of commission regulation as to 
form an exceptional case. We are concerned at present, 
however, with the outlines of the matter, and the decision 
in question illustrates a possible, highly-conservative so- 
lution of the problem as to the jurisdiction of a state 
utilities commission that might conceivably be sustained 
more generally. 

On the other hand, in People, ex. rel., City of New 
York v. Nixon,” the court did construe the jurisdiction 
of the Public Service Commission so as to include power 
to alter the terms of a subsequent contract relating to fares 
for transportation. The facts were that, in October 1912 
(after the enactment of the Public Service Commission 
law in 1907 and its amendment in 1911) the Southern 
Shore Traction Company obtained the consent of the 
City of New York to construct and operate a street rail- 
way along stated streets within the city limits. This con- 
sent was given upon the condition that five cents should 
be the maximum fare. In 1919 the receivers of the Man- 
hattan, etc., Corporation, which had succeeeded to the 


57 Supra note 39. 
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franchise of the Southern Shore Company, made applica- 
tion to the Public Service Commission for authority to 
charge a higher fare on the ground that the existing max- 
imum was wholly inadequate. The city applied in the 
courts for a writ of prohibition, directed to the Public 
Service Commission to restrain it from exercising juris- 
diction in the matter on account of the existence of the 
alleged contract. The restraining writ was granted in 
the lower courts on the authority of the Quinby case; but, 
in the Court of Appeals, this decision was reversed, and 
an order was made permitting the public service commis- 
sion to assume jurisdiction. ‘The distinction between 
People v. Nixon and Matter of Quinby is, of course, that, 
although both related to transportation companies and 
dealt with the contractual obligations growing out of con- 
sents given by local governing bodies to the construction 
of traction lines, the Quinby case deals with a contract 
entered into prior to the enactment of the Public Service 
Commission Law, and the Nixon case deals with a con- 
tract entered into under the shadow of the authority con- 
ferred upon the Commission by the general Statutes of 
1907 and 1911. The distinction between the Nixon case 
and City of New York v. Interborough Company, supra, 
is not so clear, but a serviceable difference is that the rate 
contract in the Nixon case was not connected with any 
earlier contracts made before the development of com- 
mission regulation; while in City of New York v. Inter- 
borough Company the contract in question, though itself 
consummated in 1913 after the régime of commission reg- 
ulation had been fully inaugurated, was yet organically 
related to earlier contracts which antedated that régime. 

Fourth: A fourth problem arises with regard to con- 
tracts to which the state itself is a party and which pur- 
port to derogate from the regulatory power. This field 
has not been of the greatest practical importance because 
the state governments have not been in the habit of mak- 
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ing such contracts. The principal cases in which the 
argument has been raised have been cases in which cor- 
poration charters, containing rate provisions and derived 
from state authority, have been invoked as contracts en- 
titled to the protection of the Federal Constitution.” The 
usual solution of these questions has been that the rate 
provisions in corporate charters must be regarded as 
merely permissive and not as contractual.” Another dif- 
ficulty in the way of claiming rights under such contracts 
has been that the state laws usually reserve power to 
amend, alter or repeal corporate charters. Hence, so far 
as the claims of the utility company depend upon its 
charter, they can not be regarded as based upon irrevoc- 
able contracts. The special franchises and privileges 
which a utility company requires for its operation are 
derived for the most part from the local governments. 
There are, of course, state franchises such as those ex- 
ercised by the railways, and by interurban traction lines 
in territory between municipal limits, but such state 
franchises seem to have been granted as a rule without 
contractual limitations as to rates so that the regulatory 
power of the state remains unaffected by the franchise 
grant, and the company is neither more nor less immune 
from state governmental control by reason of having ac- 
cepted a state franchise.” 

Of course, even when state charters are assumed to be 
irrepealable, the rights of the utility company are subject 


58 Ruggles v. Illinois, 108 U. S. 526, supra note 24; Stone v. Farmers’ Loan 
& Trust Co. (The Railroad Commission Cases), 116 U. S. 307, supra note 24. 

59 Stone v. Farmers’ Loan & Trust Co., 116 U. S. 307, supra note 24; 
Georgia Banking Co. v. Smith, 128 U. S. 174, supra note 24; Grand Rapids 
Ry. v. Osborne, 193 U. S. 17, 24 Sup. Ct. 310, 48 L. ed. 598 (1904). 

60In New York v. U. S., 257 U. S. 591, 42 Sup. Ct. 239, 66 L. ed. 385 
(1922), it appeared that the State of New York had a charter contract with 
the New York Central Ry. Co. for a maximum rate of two cents per mile as 
the fare for passenger transportation between Albany and Buffalo. It was 
held that this rate could, as to Interstate Commerce, be displaced by action of 
the Interstate Commerce Commission. The theory of the decision was that as 
the United States was not a party to the charter contract and as the United 
States had, of course, the paramount legislative authority at all times, as to 
interstate transportation, the rates specified in the State Charter were from the 
beginning exposed to displacement as to interstate trips, by any action that 
might be taken under valid national authority. 
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to the exercise of the police power of the state in the 
narrow sense. The great question in this connection is 
whether the power of the state to regulate rates should be 
included within the type of power which is inalienable 
by state contract. Certainly, the “police power” in this 
sense includes the power to act for the common safety 
and health of the people as well as the public morals.” 
It appears to include also cases in which the state acts to 
adjust conflicting claims of adjoining landowners who 
have some common interest that requires equitable appor- 
tionment.”’ For instance, in Chicago and Alton Railway 
v. Tranbarger,” the court had under consideration the ap- 
plication of a statute of this character in connection with 
the charter rights of a railway company, which were 
assumed for the purposes of the case to be irrepealable.™ 
The facts were that a Statute of Missouri, adopted in 
1907, required railways to construct culverts in their em- 
bankments so that surface water would not be damned 
back and flood the land of adjacent landowners. The 
defendant railway had constructed the embankment about 
1870, and had rendered it impermeable by surface water 
in 1895. It appeared that, for all purposes except those 
of the Statute of 1907, the Missouri courts adhered to the 
common-law rule that surface water is a “common enemy” 
against which each landowner must protect himself as 
best he can. 

The state courts upheld the Statute of 1907 and gave 
punitive damages to a landowner who sued the railway 
for failure to comply with its provisions. This judgment 
was affirmed by the United States Supreme Court. In 

61 Beer Co. v. Mass., 97 U. S. 25, 24 L. ed. 989 (1878); Stone v. Miss., 101 
U. S. 25, 25 L. ed. 1079 (1880). 

62 Head v. Amoskeag Mfg. Co., 113 U. S. 9, 5 Sup. Ct. 441, 28 L. ed. 889 
(1885) ; Fallbrook Irri. Dist. v. Bradley, 164 U. S. 112, 17 Sup. Ct. 56, 41 
L. ed. 369 (1896). 

63 238 U. S. 67, 35 Sup. Ct. 678, 59 L. ed. 1204 (1915). 

64“. . It is argued that, as applied to this company, the Act of 1907 cannot 
be sustained as a charter amendment. This is disputed; but for present pur- 


poses we will assume the charter was irrepealable.” 238 U. S. 67, 75, 35 Sup. 
Ct. 678, 681, 59 L. ed. 1204, 1210 (1915). 


2 
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dealing with the argument that the railway was con- 
tractually entitled to maintain its embankments under 
the implied terms of its charter, the Supreme Court 
placed its chief reliance upon the argument that the con- 
tract in any case was subject to the governmental power 
to legislate for the benefit of the general community at 
large. In relation to this aspect of the case, Mr. Justice 
Pitney, speaking for a unanimous Court, made the fol- 


65 


lowing statement: 


“But a more satisfactory answer to the argument 
under the contract clause, and one which at the same 
time refutes the contention of plaintiff in error under 
the due-process clause, is that the statute in question 
was passed under the police power of the state for the 
general benefit of the community at large and for the 
purpose of preventing unnecessary and widespread 
injury to property. 

“Tt is established by repeated decisions of this court 
that neither of these provisions of the Federal Con- 
stitution has the effect of overriding the power of the 
state to establish all regulations reasonably necessary 
to secure the health, safety, or general welfare of the 
community; that this power can neither be abdicated 
nor bargained away, and is inalienable even by ex- 
press grant; and that all contracts and property 
rights are held subject to its fair exercise. ...... And 
it is also settled that the police power embraces regu- 
lations designed to promote the public convenience 
or the general welfare and prosperity, as well as 
those in the interest of the public health, morals, or 
ae 

“We deem it very clear that the act under con- 
sideration is a legitimate exercise of the police power, 
and not in any proper sense a taking of property of 
plaintiff in error.” 


The question as to whether contracts made by the state 
with reference to rates, whether expressed in the corporate 
charters or in separate, written contracts should be re- 
garded as within the control of the police power in the 


65 238 U. S. 67, 76. 
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sense defined above, presents a very serious and difficult 
problem. The definition or description given by Justice 
Pitney in the Tranbarger case is intermediate between the 
definition usually given of the police power in the narrow 
sense, as extending to the protection of the health, safety, 
and morals of the people on the one hand, and the general 
and comprehensive power of discretionary, governmental 
action on the other hand. There seems to be no doubt 
that some governmental powers may be abridged by con- 
tracts made for a valuable consideration.” The central 
issue for our present purposes is whether contracts in 
derogation of the power to regulate utility rates fall in 
the same classification as particular exercises of the tax- 
ing power, or whether they fall in the category described 
by Mr. Justice Pitney in the passage above quoted. 

It is difficult to say whether state contracts as to utility 
rates should be placed in the first named classification or 
in the second. Of course, the fundamental question is 
not one of classification or of analytical comparison be- 
tween the case of utility rate contracts, and other con- 
tracts in derogation of governmental authority. The ul- 
timate result as to the inviolability of rate contracts by 
state legislative authority will be determined by a fresh 
survey and valuation of all the interests involved. If we 
may be indulged in the use of analytical methods for a 
moment, however, it is clear that the actual decision in 
the Tranbarger case would not give the court definite 
guidance on the question whether state rate contracts are 
in all cases subject to displacement by the police power of 
the state or whether such contracts should be deemed in- 
violable. There is, of course, a substantial difference be- 
tween contracts which limit the power to regulate utility 
rates in particular instances and for limited times, and 
contracts which purport to limit the power of the state to 
provide for the prosperity and common welfare of the 


66 ha Jersey v. Wilson, supra note 19; Piqua Branch Bank v. Knoop, supra 
note 21. 
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people in the sense indicated in the discussion in the T'ran- 
barger case. ‘The numerous cases with respect to contracts 
between municipalities and public utility companies with 
regard to rates, in which such contracts have been vali- 
dated and enforced, indicate that the regulatory power 
as to rates is not part of the police power, in the narrow 
sense, but is rather one of those discretionary powers of 
government, which may, within limitations, be made the 
subject of a binding contract in specific instances. But 
whether the same point of view would be maintained by 
the courts with regard to the reserved police power of the 
state itself in relation to rate contracts entered into by the 
state as distinguished from its municipalities, is a matter 
which requires more detailed consideration than it is pos- 
sible to devote to it within the limits of the present paper. 

Another question closely allied to the problem just con- 
sidered, is whether the reservation of power by the state 
“to amend, alter or repeal” corporate charters, makes it 
impossible for a utility company to acquire contractual 
rights which are irrevocable as against the state itself. 
The constitutions of many states contain still another 
somewhat similar provision that “every grant of a fran- 
chise, privilege or immunity, shall remain forever subject 
to revocation, alteration or amendment.” Such provisions 
do not control the outcome as to the efforts of a munici- 
pality to revoke local privileges and franchises previously 
granted to a corporation, for the central legislature might, 
without impairing its own power to revoke, confer upon 
a municipality power to contract and to grant local 
franchises which the municipality on its own motion 
could not retract.* But the question whether the state 
itself is disabled by such constitutional provisions, or by 
the inherent necessities of its governmental situation from 
yielding up any part of its paramount power to regulate 


67 Const. oF ALA., Sec. 22. 


68 City of Opelika v. Opelika Sewer Co., 265 U. S. 215, 44 Sup. Ct. 517, 68 
L. ed. 985 (1924). 
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utility rates, has not been settled nor much elucidated by 
any of the cases decided by the United States Supreme 
Court which have a bearing upon this general subject. 

A leading case on the effect of the reservation of the 
right to repeal corporate charters is People of the State 
of New York v. O’Brien.” In this well-known case the 
facts were as follows: The Broadway Surface Railway 
Company had been incorporated under a general incorpo- 
ration law of the state which reserved the right to repeal 
the charter authorizations obtained thereunder. The lan- 
guage of the state constitution of New York on this point 
is as follows: 

“Corporations may be formed under general laws; 
but shall not be created by special act except for mu- 
nicipal purposes, and in cases where, in the judgment 
of the legislature, the object of the corporation can- 
not be attained under general laws. All general laws 


and special acts passed pursuent to this section may 
be altered from time to time, or repealed.” * 


The State Constitution also required that a local fran- 
chise be obtained from the municipal authorities. The 
Broadway Company obtained a local franchise in New 
York City in December, 1884, and thereafter the property 
and franchises of the corporation were mortgaged, and 
bonds based upon this mortgage were sold to bona fide 
purchasers. In 1886, on account of allegations that the 
franchises had been obtained through bribery, the legis- 
lature passed an act” dissolving the corporation and pro- 
viding for the winding up of its affairs. In commenting 
upon the intent of the statute the Court of Appeals said: 


“The statutes, upon which the action is predicated, 
confessedly assume the right and power of the legis- 


69111 N. Y. 1, 18 N. E. 693 (1888). This case was very elaborately argued. 
There were about 790 authorities cited in the briefs of the various counsel. 
James C. Carter and Elihu Root appeared for the Broadway Railway Company, 
one of the defendants, and Dennis O’Brien, afterwards a Justice of the Court 
of Appeals, appeared for the Receiver. Charles F. Tabor, the Attorney Gen- 
eral, appeared on behalf of the people and filed an elaborate and learned brief. 

70 Art. VIII, Sec. 1, N. Y. State Const. of 1846. 

71C, 268 Laws 1886, C. 310 Laws 1886. 
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lature to wrest from the Company its franchises; to 
transfer them to other persons, and bestow their value 
upon the donees of the state.—It is therefore urgently 
contended by the Attorney General that none of the 
franchises of the corporation survived its dissolution, 
and that the mortgages previously given thereon, as 
well as all contracts made with connecting street rail- 
roads for the mutual use of their respective roads, 
fell with the repeal and could not be enforced.” ” 


The Court held that the statute, so interpreted, was 
unconstitutional and could not be enforced in spite of the 
reservation of power to repeal corporate charters. It was 
pointed out that the property in question was not derived 
merely from the corporate charters. The rights in tan- 
gible property, purchased by the corporation during the 
period of its lawful existence, could not be confiscated 
simply because of the contingent power reserved by the 
state to repeal the corporate charter. The court also held 
that the franchises to use this corporeal property were in 


themselves property in the fullest sense and were inde- 
structible even by the legislative authority of the state. 
This doctrine has been generally accepted. In Green- 
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wood v. Freight Company,” in discussing a similar prob- 
lem, Mr. Justice Miller, speaking for the Supreme Court 
of the United States, said: 


“Whatever power is dependent solely upon the 
grant of the charter, and could not be exercised by 
unincorporated private persons under the general 
laws of the state, is abrogated by the repeal of the 
law which granted these special rights. Personal 
and real property acquired by the corporation dur- 
ing its lawful existence, rights of contract or choses 
in action so acquired, and which do not in their na- 
ture depend upon the general powers conferred by 
the charter, are not destroyed by such a repeal, and 
the courts may if the legislature does not provide 
some special remedy, enforce such rights by the 


72111 N. Y¥. 1,36 
73105 U. S. 13, 26 L. ed. 961 (1882). 
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means within their power. The rights of the share- 
holders of such a corporation to and interest in the 
property are not annihilated by such repeal, and 
there must remain in the court the power to protect 
those rights.” “* 


It seems clear on principle that the rights, which are 
vested in a particular utility company by reason of a rate 
contract with a municipality, should be regarded as 
“rights of contract which do not in their nature depend 
upon the general powers conferred by the charter.” The 
business of the utility could be conducted by private in- 
dividuals, natural persons, as well as by a corporation. 
The franchise right to conduct a utility is, therefore, not 
“solely and exclusively” derived from the charter. 

In cases in which the state constitution has used the 
broader phraseology that “every grant of a franchise, 
privilege, or immunity shall remain forever subject to 
revocation, alteration, or amendment,”” additional argu- 
ments in favor of untrammeled state power to revoke local 
franchises may be adduced. But it seems probable that 
the courts would not sustain and effectuate such arbitrary 
and unlimited power over property rights in the form 
of local franchises, as this language, according to its liter- 
al purport, attempts to reserve to the state government. 


RECLASSIFICATION OF THE CONTEMPORARY PROBLEMS AS 
TO UTILITY FRANCHISE CONTRACTS 


If now we glance once more over the field of municipal 
rate contracts with public utilities, we can see, upon 
a comprehensive view, the possibility of reclassifying the 
problems that have been suggested in the foregoing dis- 
cussion into four main groups of questions: First, the 
questions as to the initial legal possibility and necessary 
conditions of binding contracts as to rates as between pub- 
lic utility companies and governmental agencies: Second, 


74105 U. S. 13, 19. 
7 Const. State 6F ALABAMA, Sec. 22. 
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the questions as to the nature and incidents of such con- 
tracts: that is, the formal requisites, the questions as to 
consideration and mutuality; Third, the questions of ad- 
ministrative law, and of the law of municipal corpora- 
tions, as to the delegation of legal power to municipal or 
state officials to make binding contracts in derogation of 
the governmental regulatory power, whether lodged with 
the municipality or reserved by the state: and, Fourth, 
the problems as to the scope of Federal supervision and 
control over all the legal questions presented in such con- 
troversies: (a) as to the powers and functions of the 
federal courts when such controversies come properly 
within their original jurisdiction as a matter of admin- 
istering state law; (b) as to the special powers of the 
federal courts to enforce rights based on federal laws, 
such as the statutes relating to interstate and foreign 
commerce; (c) the questions as to the appellate juris- 
diction of the United States Supreme Court, whether on 
writ of certiorari to the state courts or on appeal there- 
from in cases where the validity and legal effect of mu- 
nicipal rate contracts has been litigated; and, (d) the 
great host of questions as to the substantive doctrines 
which the federal courts have evolved—advancing in 
many instances upon the state doctrines primarily appli- 
cable to the controversy—as necessary federal means for 
vindicating the fundamental constitutional rights with 
relation to utility franchise contracts. 

Each of these questions is really a collective title for a 
bundle of important subsidiary questions. For example, 
take the first broad field of inquiry just mentioned; the 
legal field comprising questions relating to the basic possi- 
bility of binding rate contracts as between municipal gov- 
ernments and utility companies. Here, as we have seen, 
it is necessary to ask whether agreements in derogation of 
vital governmental powers should ever be regarded as 
legal, binding contracts, so that the exercise of the gov- 
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ernmental power may be effectively barred according to 
the terms of the agreement. Is there any virtue in the 
distinction between the broad meaning of “police power” 
and the narrower meanings discussed above? Are these 
distinctions important with reference to the effectiveness 
of contracts made by governmental authorities by which 
they purport to bargain away some part of the govern- 
mental power? Should the power to regulate utility rates 
be regarded as falling within the class of governmental 
powers which may properly be controlled by a formal 
contract with private parties? 


Another set of questions included within the first 
“bundle” or class of problems are questions as to the effect 
of the reservation of power by the state to amend or repeal 
corporate charters and to revoke or set aside special fran- 
chises and privileges as bearing upon the question of the 
legal validity of any contract which the public utility may 
make. Are not such agreements legally unenforceable 
because of the lack of mutuality, if it be true that the state 
has effectively reserved the power to amend the corporate 
charters or to set aside the corporate franchises? Again, 
if we admit that there may be contracts relating to the 
regulation of public utility rates that would be valid in 
most legal situations, do such contracts fall within the 
class of “protected contracts” which are sheltered by the 
Federal Constitution from impairment by state action? 
Was not the intention of the framers of the Constitution 
' primarily to protect private rights growing out of purely 
private contracts? Should contracts involving govern- 
mental powers and prerogatives be regarded as subject 
to the peculiar federal control which has been established 
with relation to private contracts? 

In connection with the validity of contracts as to regu- 
lation of utility rates, we may well ask whether govern- 
mental contracts relating to the vital interests of utilities— 
such as the basis of valuation, should be regarded as valid. 
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Should it be considered permissible for the state to exact 
as a condition of the right to do business that the utility 
company should accept a certain principle of valuation 
as the basis for flexible rate schedules to be established by 
rate commissions? Could the state, for instance, insist 
that corporations authorized to do business within its 
border should consent to have their properties valued on 
the basis of the original, prudent investment, rather than 
on the composite, present value approved by the rule of 
Smythe v. Ames? May we ascribe full, legal validity to 
contracts by which the municipality acquires in effect a 
power over rates which it does not have as a matter of 
legislative jurisdiction? What limits can be placed to the 
acquisition of more and more authority by the municipal- 
ities under the guise of exacting these advantageous con- 
tractual agreements from utilities which must have local 
franchises from the municipalities? 

Second, in the same way, the field of inquiry as to the 
nature and incidents of contracts fixing utility rates com- 
prehends a large number of subordinate inquiries. We 
may divide these questions into two classifications: 
(a) those relating to the formation of such contracts, and 
(b) those relating to termination or displacement of the 
contracts in question. 

As to the problems arising in relation to the formation 
of contracts by the state governments or municipalities 
on the one hand, and the utilities companies on the other, 
we may note first the question as to the formal requisites 
of such contracts. Can corporate charters which contain 
specifications as to rates be regarded as contractual, or 
must they always be regarded as merely permissive? Is 
an express written acceptance of a local franchise neces- 
sary in order to give it a contractual character? In cases 


76 169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898). Cf., Missouri ex rel. 
Southwestern Bell Telephone Co. v. Public Service Commission of Missouri, 
262 U. S. 276, 43 Sup. Ct. 544, 67 L. ed. 981 (1923), especially the dissenting 
opinion. 
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where the utility company already has a franchise, should 
its acquiescence with respect to rate ordinances ever be 
regarded as contractual? Or should it invariably be re- 
garded as submission to legislative command? 

Turning our attention from the formal aspect of the 
contracts, we may ask: Would the elements of practical 
compulsion inhering in the bargaining advantages which 
the municipality often possesses over the utility company, 
render the agreement of the utility company, with refer- 
ence to rates prescribed, a case of submission to legislative 
power, rather than a deliberate, voluntary contract? 
Should the acceptance of a rate schedule promulgated by 
a utilities commission with general jurisdiction over many 
utility companies ever be regarded as contractual? Should 
the organization of utility companies under general laws, 
which in effect confer a statewide franchise, be regarded 
as contractual? 

Again, as a matter of contract law, may the utility com- 
pany be bound to maintain a rate through the reception of 
beneficial consideration conferred upon it even though 
the municipality or the state can not be legally bound to 
respect the rate? Should contracts between municipalities 
and utilities with reference to rates be subject to a test of 
substantial equivalence of consideration? Must the prom- 
issory obligations with reference to the maintenance of 
rate schedules be counterparts in order that they may be 
valid? It may seem that the answer to these last three 
questions are obvious,—but the obvious answers are not 
the ones accepted by the Supreme Court.” 

Then, too, there are many interesting questions with 
relation to the termination of rate contracts, assuming that 
they are initially valid. For example, we may ask: 
Should revocation of corporate charters under powers 
reserved at the time when the corporation was formed, 

n Antonio v. P. S. C., 255 U. S. 547, 41 Sup. Ct. 428, 65 L. ed. 777 


; Railroad Commission v. Los Angeles Ry. Corp., 280 U. S. 145, 50 
t. 71, 74 L. ed. 234 (1929). 
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destroy rate contracts between defunct utility companies 
and the municipality, or should these contracts be kept 
alive for the benefit of assignees and creditors? * When 
the public service commission of the state is invested with 
general jurisdiction to alter a rate (including those that 
are contractual in origin), does the act of the commission, 
in taking jurisdiction of the merits of an application by 
the utility company for a new schedule of rates, constitute 
an agreement to abrogate the whole rate contract? Sup- 
pose that similar action were taken by the governing body 
of a municipality. Could that be regarded as an abroga- 
tion of a contract between the utility and the municipal- 
ity? 

Again we may ask: Does the practice of the parties in 
using rates and standards of service different from those 
specified in the rate contract for a considerable period 
have the effect of abrogating the rate contract? ™ 

In the general field of termination of contractual re- 
sponsibility, we are confronted with the problem as to 
whether economic factors, resulting in changes in price 
levels which make performance of the contract very dif- 
ficult and burdensome to the utility company, should be 
regarded as bringing into play the general doctrine of 
impossibility of performance or irresponsibility by frus- 
tration, which is illustrated in some other fields in the 
law of contracts. Again, if we assume that there are no 
valid “legal defenses” to the strict enforcement of a rate 
contract in a given case of great hardship, should courts 
of equity, nevertheless, refuse to enforce the contracts 
specifically? 

Third, if we turn to the third main problem, the specific 
powers of municipal corporations and their administra- 
tive officials with reference to rate contracts, we find again 
that a whole group of questions confronts us. What are 

78 People v. O’Brien, supra note 69. 


79 Los Angeles v. Los Angeles Water Co., 177 U. S. 558, 20 Sup. Ct. 736, 
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the general powers of the municipal corporation which 
has attempted to enter into a rate contract? Should state 
laws which deny legislative power to municipal corpo- 
rations be construed to imply that it has contractual power 
in the premises? In the reverse case, does the fact that 
the municipal corporation has been denied power to con- 
tract with reference to utility rates imply that it has legis- 
lative, regulatory power? What is the effect upon the 
existing powers of municipal corporations of the estab- 
lishment of a central, regulatory body with jurisdiction 
to fix rates and charges for services of utilities in general? 

Again, we may ask whether action of a municipality 
that is adjudged upon ultimate analysis to be ultra vires 
should be adjudged to be binding upon doctrines of estop- 
pel, nevertheless, such as have been invoked in the law of 
private corporations with reference to somewhat anal- 
ogous situations? * 

Does the distinction between the proprietary and gov- 
ernmental capacity of governmental corporations have a 
bearing upon the problem of the validity and enforceabil- 
ity of rate contracts into which the municipal government 
has entered? Should the municipality or the state have 
power in its legislative capacity to set aside contracts 
which the municipality entered into in its proprietary 
capacity? 

In this field, too, we must consider the question whether 
the rate agreements between municipalities and utilities 
should be regarded as altogether void for lack of mutual- 
ity in case it be established that the municipality lacks 
power to contract away its regulatory, legislative control. 
Should an original lack of contractual power on the part 
of the municipality be regarded as cured retroactively by 
state legislation which recognizes a given rate contract? 
Should such a contract thereafter be regarded as wholly 


80 Cf., Bath Gas Light Co. v. Claffy, 151 N. Y. 24, 45 N. E. 390 (1896); 
Mutual Life Insurance Co. v. Stephens, 214 N. Y. 488, 108 N. E. 856 (1915). 
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valid and obligatory just as if made originally under suf- 
ficient municipal authority? 

Again, we should consider in this field of inquiry the 
validity and scope of the powers which have been dele- 
gated to administrative commissions, whether acting un- 
der the authority of the state or the municipality. How 
far may the controlling questions be considered as suitable 
for conclusive administrative determination? Should the 
powers and jurisdiction of a central state utility commis- 
sion be regarded as extending to the field of rate contracts 
at all? Should local /egislative powers with reference to 
utility rates theretofore recognized be regarded as dis- 
placed by the creation of central commissions whose 
powers are stated in broad terms which seem to authorize 
them to act throughout the entire state? * 

The fourth field of inquiry is the group of problems 
that relate to the scope and implications of federal author- 
ity with regard to rate contracts entered into between 
municipalities of the various states and privately owned 
utility companies. We must consider, first, the jurisdic- 
tion of the federal courts to enforce such contracts. The 
jurisdiction may be based upon diversity of citizenship, 
or upon the presence of substantive questions arising un- 
der the Federal Constitution. Are there any discrimina- 
tions that should be drawn as to the character and 
sufficiency of the federal questions that will sustain the 
independent jurisdiction of the Federal Courts? Should 
the federal courts, when exercising original jurisdiction 
in litigation arising out of such municipal contracts be 
bound to follow the state law as to the legal powers and 
liabilities of municipalities? Should doctrines of “general 
law” be developed by the federal courts with respect to 
some phases of the problem of municipal contracts in view 
of the desirability of a nation-wide field of investment 


81 Kentucky P. Co. v. City of Maysville, 36 F. (2d) 816 (E. D. Ky. 1929); 
State v. City of New Orleans, swpra note 8. 





FRANCHISE CONTRACTS AND UTILITY REGULATION — 327 


in utility properties to be governed by uniform and as- 
certainable rules? 

In receivership cases, should the federal courts exercise 
a discretionary jurisdiction to authorize the disregard 
of rate contracts in view of the financial exigencies of the 
receiver's position? Should the jurisdiction of the federal 
courts in receivership cases, originally founded upon di- 
versity of citizenship, be extended to ancillary suits by the 
receiver to obtain relief from rate contracts when there is 
no diversity of citizenship in the ancillary suit? How far 
should the doctrines accepted in the federal courts with 
reference to the special powers and duties of the receivers 
justify those courts in departing from the literal terms of 
the state law with reference to the municipal contract 
situation, considered apart from the necessities of the 
receivership? 

If we turn, secondly, to the substantive basis in federal 
law for the rules applicable to municipal rate contracts, 
the main question presented is whether the paramount 
legislative power of the nation over all questions of inter- 
state commerce and over all questions of admiralty and 
maritime jurisdiction, prevent the application of state 
regulatory authority to rate contracts which relate to such 
commerce. In the silence of Congress, may the state com- 
missions act with regard to such rates? When are utility 
rate contracts to be regarded as fitted for local and diverse 
regulation by the several states even when the contracts 
relate to interstate or foreign commercial transactions? * 
And when are they to be regarded as requiring a uniform, 
nation-wide rule, so that even in the silence of Congress 
the state authority may not be applied because it would 
disturb the harmony of a regime from which govern- 
mental interference was altogether excluded? “ 


82 Cf., Cooley v. Board of Wardens of Phila., 12 How. 299, 13 L. ed. 996 
(U. S. 1851); Pennsylvania Gas Co. v. P. S. C., 252 U. S. 23, 40 Sup. Ct. 
279, 64 L. ed. 434 (1920). 

83 Public Utilities Com. of R. I. v. Attleboro Steam Elec. Co., 273 U. S. 83, 
47 Sup. Ct. 294, 71 L. ed. 549 (1927). 
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Under what conditions should the federal courts ab- 
stain on grounds of comity from interfering with state 
administrative determinations? “ Is it necessary that the 
opportunities for review in the state administrative pro- 
cedure be wholly exhausted before the federal courts can 
properly take judicial cognizance of the administrative 
determination? * How far should the federal courts be 
influenced with reference to this question of control over 
administrative bodies by their opinion as to the serious- 
ness of the substantive errors that may be found in the 
action of the state administrative body in a given case? “ 

We may, for purposes of analysis, recognize a third im- 
portant subdivision within the general field of the prob- 
lem of federal control; namely, the inquiry with relation 
to the appellate jurisdiction of the Supreme Court in 
cases involving municipal rate contracts which have been 
litigated in the courts of the various states. How far 
should the Supreme Court enter into the primary ques- 
tions as to the validity of such contracts where the bene- 
ficiaries claim federal protection from a legislative 
impairment? How far should the Supreme Court accord 
finality to interpretation by the state courts of their own 
statutes and legal traditions with regard to the powers and 
liabilities of municipalities and of utility companies? 

And, lastly, what doctrines, accepted by the state courts 
as to the extent to which subsequent legislation may per- 
missibly displace or alter rate contracts assumed to be 
initially valid, may be sustained by the Supreme Court on 
the ground that the contracts were originally made subject 
to the pre-existing, paramount power of the state to take 
such action as eventually did occur? ” 


84 Prentiss v. Atlantic Coast Line Co., 211 U. S. 210, 29 Sup. Ct. 67, 53 L. 
ed. 150 (1908). 

85 Railway Com. of Minn. v. Duluth, 273 U. S. 625, 47 Sup. Ct. 489, 71 L. 
ed. 807 (1927). 

86 Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159, 49 Sup. Ct. 
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Thus, we see that there is a great host of questions with 
regard to the legal validity and enforceability of agree- 
ments between utility companies and municipalities with 
reference to rates. These questions are of pressing prac- 
tical importance. They condition the action of municipal 
governments in a most important field, and they affect the 
basis of one of the most important areas of financial in- 
vestment. The purpose in this introductory discussion has 
been to show the great importance of this field of legal 
inquiry and the rich complexity and variety of the legal 
problems which it presents. The hope is entertained that 
some of these intricate questions may receive further dis- 
cussion in a subsequent paper. 
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Elimination of the many conflicts in the law governing 
nationality of married women, whether accomplished by 
international accord or by modification of the various 
municipal laws, yearly becomes increasingly important. 
As recently as 1930 an attempt was made at the Hague 
Conference for the Codification of International Law to 
establish uniform nationality rules by international con- 
vention. Agreement then, as now, was impeded by the 
fundamental clash between those laws which establish 
identity of nationality within the marital union, and those 
which create a separable nationality for husband and 
wife. 

Broad social and political changes in the past century 
and a half have greatly unsettled the law. Increased 
migration from one country to another, facilitated by 
quicker and more convenient means of travel, has caused 
a widespread intermingling of persons of different na- 
tionalities. As a consequence, international marriages 
have occurred more frequently, and the problems of mar- 
ried women’s nationality have become more numerous 
and difficult. 

The task of formulating nationality rules which at once 
would provide an equitable adjustment of the interests 
of both the governments and the individuals involved in 
such marriages, for many years has confronted legislators 
and jurists throughout the world. At no one time, how- 
ever, has elimination of all conflicts been accomplished. 
Indeed, the wider recognition of an independent legal 


* The subject matter of this article was first prepared by the author in the form of an 
essay which was awarded the Weddell prize at The George Washington University in 1931. 
The author has revised and rewritten the material for publication in this article. 
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status of married women has tended of late to accentuate 
these conflicts, thereby disrupting an earlier trend of the 
law. 

It has been stated that the principle of identical nation- 
ality dates back to the Justinian Code.' The first modern 
statute on the subject, however, is the Code Napoleon, 
1804. Some light is thrown on the state of the law prior 
to its enactment by the remarks of contemporaneous com- 
mentators and the reports of the debates in the Conseil 
d’Etat when the draft of the code was under consideration. 

Article 12 provided that the alien woman who married 
a Frenchman should follow the status of her husband.’ 
Locré declared, 

“This article is based on the ancient and unvarying 
maxim that the wife takes her husband’s status, a 
maxim based on the nature of marriage, which makes 


two persons one, giving the husband preéminence 
over the wife.’” 


This statement, taken with the fact that Article 12 was 
adopted without discussion,* indicates that its provisions 
were no innovation; that the rule conferring upon an 
alien woman the nationality of her husband is an old one 
on the continent. 

A change was made in the earlier law, however, by 
the rule laid down in Article 19, 


“A French woman who marries an alien takes her 
husband’s status.’ 


During the debates it was pointed out that the earlier 
law had treated a French woman more favorably, for by 


1 Jesse S. Reeves, Nationality of Married Women (1923) 17 Am. J. Int. 
Law 97. 

2 Cope Civm, Des Francais (Paris 1804) Tome I, Titre I, Chapitre I, 12, 
L’étrangere qui aura épousé un Francais suivra la condition de son mari. 


3J. G. LocrEé, Esprit pu Cope Napo.ton, Tir—E pe LA Discussion (Paris 
1805) Tome I, 311; translation. 


*#Mm. JouANNEAU, Discussions pU CODE CIVIL DANS LE CONSEIL D’ETAT 
(Paris 1805) Tome I, 46. 


5 Cope Civi, Des Francats (Paris 1804) Tome I, Titre I, Chapitre II, 19, 
Une femme francaise qui épousera un étranger suivra la condition de son mari. 
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a resolution of the Parlement de Paris in 1630 she was 
permitted to succeed to land in France.° 
“But the Conseil d’Etat does not believe it should 
sanction that system; that creates a reward for ex- 
patriation by allowing a French woman who marries 
a foreigner to enjoy the civil rights of France and 
of her new country also.” 


Prior to the Code of 1804, therefore, there was identity 
of nationality where an alien woman married a national, 
but not where a woman national married an alien. After 
the Code was adopted, however, there was single nation- 
ality within the marital union in both instances, so far 
as the French law was concerned. 

On the other hand, the common law of England created 
a separable nationality status for husband and wife. From 
the time of Edward III (1350) down to 1844, an alien 
woman did not acquire English nationality by marriage to 
a national of England.* Then too, until 1870, marriage of 
a woman national to a foreigner was not of itself recog- 
nized as changing her nationality.” In this connection, it 
must be remembered that the common law rule of the 
husband’s predominance over the wife was inconsistent 
with the rule of inalienable allegiance.” In 1844 and 
1870 Articles 12 and 19, respectively, of the French Civil 
Code were adopted in England.” 

The common law of England was followed in the 
United States for many years.* But in 1855 and 1907 


6 J. G. Locr&, op. cit. supra note 3, at 354. 

7 Jd. at 355; translation. 

8 Dicey, LAw oF ENGLAND WITH REFERENCE TO CoNFLIcTs oF Law (4th ed. 
1927) 174 & 175; Countess of Conway’s Case, 2 Knapp P. C. 368 (1834); 
Countess de Wall’s Case, 12 Jur. 348 (1848). 

9 Dicey, op. cit. supra at 847; Cocksurn, NaTIONALITy (1869) 11, 12 & 24. 

10 Dicey, op. cit. supra at 848; CockBuRN, op. cit. supra at 63 & 64. 

11 Act of August 6, 1844, 7 & 8 Vict. c. 66, sec. 16, “ any woman mar- 
ried, or who shall be married to a natural born subject or person naturalized, 
shall be deemed and taken to be herself naturalized, and have all the rights and 
privileges of a natural born subject.” 

Act of May 12, 1870, 33 Vict. c. 14, sec. 10 (1), “A married woman shall be 
deemed to be a subject of the State of which her husband is for the time being 
a subject.” 

12 Infra at 337 et seq. 





NATIONALITY OF MARRIED WOMEN 333 


statutes following Articles 12 and 19 also were enacted in 
the United States.” 

Unlike the civil law, the common law did not recognize 
identity of nationality for husband and wife in mixed 
marriages. Consequently, dual nationality, one of our 
current problems, existed even prior to the first statutory 
enactment. If, for instance, an English woman married 
a Frenchman, she thereby acquired French nationality 
under the civil law and retained her British nationality 
under the common law. On the other hand, if a French 
woman married an Englishman between 1804 and 1844, 
she thereby lost her French nationality, without acquiring 
British nationality by the marriage; she was stateless. 
These difficulties were gradually eliminated by statutory 
modifications of the law during the nineteenth century. 

The provisions of Articles 12 and 19 of the Code Na- 
poleon were widely adopted. During the next century 
they were written into the laws of Austria, Bolivia, Costa 
Rica, Cuba, Denmark, Dominican Republic, Germany, 
Italy, Mexico, Nicaragua, Portugal, Rumania, Spain and 
Sweden, in addition to Great Britain and the United 
States.”* 

During the same century, however, the principle of 
separate or independent nationality for married women 
was established in the law of Brazil. The Brazilian law 
provided that a married woman should follow the condi- 
tion of her husband, but “condition” was judicially in- 
terpreted not to include nationality." This rule, rather 


13 Act of February 10, 1855, sec. 2, 10 Star. L. 604, R. S. sec. 1994. Act of 
March 2, 1907, sec. 3, 34 Stat. L. 1228. 

14 Austria, 1832 & 1833, FLrournoy & Hupson, NaAtionaLity Laws (1929) 
14; Bolivia, 1830, id. at 46; Costa Rica, 1871 & 1889, id. at 185 & 186; Cuba, 
1888, id. at 194; Denmark, 1898, id. at 213; Dominican Republic, 1875, Scott, 
Hill & Hunt, Citizenship of the United States, Expatriation, and Protection 
Abroad (1906) H. R. Doc. No. 326, 59th Cong. 2d Sess., at 312 & 313; Ger- 
many, 1870, id. at 328 & 329; Great Britain, supra at 3, n. 11; Italy, 1865, 
Frournoy & Hupson, id. at 361; Mexico, 1886, id. at 428 and 429; Nicaragua, 
1894, id. at 452 (conditional loss for Nicaraguan women marrying alien) ; 
Peru, 1861, id. at 477; Portugal, 1867, id. at 491 and 492 (conditional loss for 
Portuguese women marrying alien); Rumania, 1864, id. at 495, and Scott, 
Hill and Hunt, id. at 491; Spain, 1852 and 1876; Frournoy & Hupson, id. at 
“7 a 530; Sweden, 1894, td. at 545; United States of America, supra at 3 
n. 13. 

15 Frournoy & Hupson, Nationality Laws (1929) at 47. 
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than that of the Napoleonic Code, is expressive of the 
modern trend of the law. 

Out of seventy-three countries having laws on this sub- 
ject,"* twenty have changed their rules relative to nation- 
ality of married women since 1899. They are Albania, 
Bulgaria, Canada, China, Cuba, Denmark, El Salvador, 
Estonia, Finland, France, Guatemala, Hejaz, Japan, 
Jugoslavia, Rumania, Siam, Sweden, Soviet Russia, Tur- 
key and the United States. 

All of the twenty have made changes with regard to 
women nationals who marry foreigners. Except for El 
Salvador, each of them formerly applied the doctrine of 
identical nationality for husband and wife in this case, 
and each since 1899 has departed from that doctrine in a 
greater or lesser degree. 

The new laws of Cuba,” Soviet Russia,"* Turkey” and 
the United States provide that a woman national shall 


16 See Flournoy & Hunson, id. Despatches noting the latest changes have 
been obtained through the courtesy of the Department of State. The seventy- 
three countries are: Afghanistan, Albania, Argentina, Australia, Austria, Bel- 
gian Congo, Belgium, Bolivia, Brazil, British India, Bulgaria, Canada, China, 
Costa Rica, Cuba, Czechoslovakia, Danzig, Denmark, Dominican Republic, 
Ecuador, Egypt, Estonia, Ethiopia (Law of July 24, 1930, Despatch No. 503, 
August 12, 1930 from American Minister to Ethiopia to Secretary of State), 
Finland, France, French Colonies, French Indo-China, Germany, Great Britain, 
Greater Lebanon, Greece, Guatemala, Haiti, Hejaz, Honduras, Hungary, Ice- 
land, Iraq, Irish Free State, Italy, Japan, Jugoslavia, Latvia, Liberia, Lithuania, 
Luxemburg, Mexico, Monaco, Morocco, Netherlands, Newfoundland, New 
Zealand, Nicaragua, Norway, Palestine, Persia, Peru, Philippine Islands, Po- 
land, Portugal, Rumania, Salvador, Siam, Soviet Union, Spain, Sweden, Switzer- 
land, Syria, Tunis, Turkey, Union of South Africa, United States, Venezuela. 

17 Former Law—Civn, Cope of 1888-1889, Art. 22, FLrournoy & Hupson, 
id. at 194; Present Law—Law of July 1, 1929, Art. I, td. at 199. 

18 Former Law—Statutes, Art. 853, Civ. Cope, Arts. 102 & 103, Statutes, 
note to Art. 10, and Supplement to Art. 88, Scott, Hill and Hunt, supra note 14 
- 494 and 495; Present Law—Resolution of June 28, 1930, Art. 8, Despatch 

o. 7100, July il, 1930, from American Minister to Latvia to the Secretary of 
ag 

19 Former Law—Law of January 19, 1869, Art. VII (“This articles does not 
clearly state that an Ottaman woman who marries a foreign subject follows 
the nationality of her husband, but that result is implied and made clear by 
subsequent ministerial circulars and a decision of the council of state 
and it can now be stated that such a woman marrying a foreign subject ipso 
facto becomes a foreign subject ~), Sent, Hill and Hunt, id. at 530; 
Present Law—Law of May 28, 1928, Art. 13, FLOURNOY & Hupson, id. at 571. 

20 Former Law—Act of March 2, 1907, sec. 3, 34 Srat. L. 1228; Present 
Law—Act of September 22, 1922, sec. 3, 42 Stat. L. 1021, 8 U. S. C. sec. 9 
(1926), as amended by the Act of July 3, 1930, 46 Strat. L. 854, 8 U. S.C. 
Sup. VI sec. 369a (1932), and the Act of March 3, 1931, 46 Strat. L. 1511, 
8 U. S. C. Sup. VI sec. 369 (1932). 
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no longer lose her nationality by reason of marriage. 
Chinese* and Hejaz* women may not change their na- 
tionality without authority of their government, while 
those of Albania,” Estonia* and Jugoslavia® may pre- 
serve their nationality by a declaration to that effect at 
the time of marriage to aliens. Guatemalan women re- 
tain their Guatemalan nationality unless at the time of 
marrying foreigners they elect to take the nationality of 
their husbands.** The laws of Albania,” Bulgaria,~ 
Canada,” Japan” and Siam”® provide that if a woman 
acquires the nationality of her alien husband by the mar- 
riage she shall lose her own. Denmark,” Finland® and 
Sweden™ provide for the same conditional loss of nation- 
ality, but further provide that the loss shall not occur 
until she moves away from her own country after such a 
marriage. A French woman retains her nationality un- 


21 Former Law—Customary law,—the Law of March 28, 1909, Art. 13, pro- 
vided for loss of nationality only if the Chinese wife by the marriage acquired 
the nationality of her husband,—FLournoy & Hupson, id. at 174; Present Law 
—Law of February 5, 1929, Art. 10, id. at 177. 

22 Former Law—Governed by the Turkish Law of January 19, 1869, Art. VII, 
supra n. 19; Present Law—Law of September 24, 1926, sec. 6, Flournoy & 
Hupson, id. at 331. 

23 Former Law—Governed by Turkish Law of January 19, 1869, Art. VII, 
supra n. 19; Present Law—Civiz Cope, April 1, 1929, Art. 15, Flournoy & 
Hupson, id. at 7. 

24 Former Law—Governed by Russian law, supra n. 18; Present Law—Law 
No. 87, of October 27, 1922, sec. 19, FLournoy & Hupson, id. at 234 

25 Former Law—Serbian Statute of March 25, 1844, Art. 48, Information 
from Royal Yugoslav Legislation; Present Law—Law of September 21, 1929, 
Art. 29, Flournoy & Hupson, id. at 395. 

26 Former Law—Law of February 21, 1894, Art. 1, FLrournoy & Hupson, 
id. at 322; Present Law—Civm, Cove of 1926, Art. 151, id. at 325. 

27 Supra note 23. 

28 Former Law—Law of December 17, 1880, Flournoy & Hupson, id. at 161; 
Present Law—Law of December 31, 1903, as amended, Art. 16, id. at 165. 

29 Former Law—Act of 1914, Art. 13, sec. 1, FLournoy & Hunson, id. at 81; 
Present Law—Act of August 3, 1931, Art. 13, sec. 2, amending Act of 1914, 
Stat. Canapa (1931) c. 39, 193. 

30 Former Law—Law of 1873, Flournoy & Hunson, id. at 381; Present Law 
—Law No. 66, of March 1899, Art. 18, id. at 384. 

31 Former Law—Custom, Flournoy & Hunson, id. at 522; Present Law— 
Law of April 10, 1913, sec. 4, id. at 524. 

32 Former Law—Law, March 19, 1898, Para. 6, FLournoy & Hupson, id. at 
213; Present Law—Law of April 18, 1925, secs. V and VIII, id. at 215. 

33 Former Law—Ordinance, 1869, Para. z FLournoy & Hunson, id. at 237; 
Present Law—Law of June 17, 1927, sec. 1, id. at 239. 

34 Former Law—Law of October 1, 1894, sec. 6, FLournoy & Hupson, id. at 
545; Present Law—Law No. 130, May 23, 1924, Art. 8, id. at 548 (the Swedish 
woman must become domiciled in the country of her husband before she loses 
her Swedish nationality). 
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less she elects to take that of her alien husband, and is 
permitted to do so by the law of his country; if the first 
marital domicile is outside France and she acquires her 
husband’s nationality by the laws of his country, she has 
no election.” 

The change of the law of El Salvador is distinctly 
contrary to the general trend. Formerly the law permit- 
ted an El Salvadoran woman to retain her nationality 
after marriage to an alien, but now she loses it, unless by 
the marriage she does not acquire that of her husband.” 
In other words, El Salvador has departed from its earlier 
rule of separable nationality, and has adopted a condi- 
tional rule of national identity within the marital union. 

On the other hand, out of these same twenty countries, 
five whose laws formerly conferred nationality upon the 
alien woman who married a citizen or subject, have 
changed this rule since 1920. They are: China, France, 
Guatemala, Soviet Union and the United States. 


The nationality status of the alien woman who marries 
a national of Russia” or a citizen of the United States” 
is no longer altered by her marriage. Under the present 
law of China®™ the alien wife of a Chinese does not ac- 
quire his nationality, if she is permitted to retain her own 
under the law of her country. By the law of France“ 


35 Former Law—Civiz Cope of 1804, Art. 19, supra note 5, Law of June 26, 
1889, Art. 9 (only if she acquired his nationality by the law of his country), 
Frournoy & Hunpson, id. at 241; Present Law—Law of August 10, 1927, 
Art. VIII, id. at 249. 


36 Former Law—Constitution of November 9, 1872, Flournoy & Hupson, 
id. at 516; Present Law—Law of April 3, 1900, Art. 2, sec. 3, id. at 518. 

37 Former Law—Statutes, Art. 855, Scott, Hill and Hunt, supra note 14 at 
497; Present Law—Resolution of June 28, 1930, Art. 8, Despatch No. 7100, 
July 11, 1930, from American Minister to Latvia to the Secretary of State. 

38 Former Law—Act of February 10, 1855, sec. 2, 10 Strat. L. 604, R. S., 
sec. 1994; Present Law—Act of September 22, 1922, sec. 2, 42 Start. L. 1021, 
8 U. S. C. sec. 368 (1926). 

39 Former Law—Law of March 28, 1909, Art. 5 (1), if she found herself 
without nationality, FLournoy & Hunson, id. at 174; Present Law—Law of 
February 5, 1929, Art. 2 (1), id. at 175. 

40 Former Law—Crvr. Cone, 1804, Art. 12 supra note 2, Law of June 26, 
1899, Art. 12, Law of March 18, 1917 (if the marriage was authorized by the 
Minister of Justice), FLournoy & Hunpson, id. at 242; Present Law—Law of 
August 10, 1927, Art. VIII, id. at 249. 
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she continues to be an alien after her marriage, unless the 
law of the State to which she owes allegiance places her 
in her husband’s condition, or unless she expressly applies 
for French nationality. The old Serbian law® conferred 
nationality upon the foreign woman who married a Serb 
if the law of her country made the same provision for 
the Serbian wife of one of its nationals. That law has 
been replaced by a recent statute of Jugoslavia,* which 
confers nationality upon the alien wife of a Jugoslav un- 
less she retains her own nationality by declaration prior 
to the marriage. 


These in substance are the changes made in the law 
controlling the nationality of married women in the past 
thirty-five years. While they have by no means been 
made by a majority of the countries of the world, the 
fact that twenty out of seventy-three States have recently 
modified their laws is significant, and the trend of devel- 
opment which they indicate is clear. Excepting the 
change in the law of El Salvador, recent developments 
indicate a liberalizing tendency, one which departs from 
the earlier rule of identical nationality and grants mar- 
ried women more freedom in the retention or selection 
of the nationality they prefer. 


None of the recent developments in this branch of the 
law has been more sweeping and comprehensive than 
that in the United States. Under the present laws of this 
country the nationality of women is not affected by mar- 
riage. There have been several phases in the evolution 
of the rules which now prevail, and each of them merits 
consideration. 


The earliest American cases on the subject follow the 
common law of England, both as to the nationality of 
alien women who married citizens of the United States 
and as to that of American women who married foreign- 


41 Serbian Statute of March 25, 1844, Art. 48, Information from Royal Yugoe- 
slav Legation. 


42 Law of September 21, 1928, Art. 10, Flournoy & Hunson, id. at 391. 
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ers.** First to be considered will be the status of an alien 
woman prior to the enactment of the present law; the 
Act of September 22, 1922, as amended; the effect on 
her nationality of marriage to a citizen of the United 
States; her ability to be naturalized during coverture; 
and her status if her alien husband was naturalized after 
the marriage. 

Until 1855 there was no statute dealing with the nation- 
ality of alien women who married Americans. The 
courts, however, held that marriage did not confer citizen- 
ship upon such women.** It was also held prior to 1855 
that the naturalization of an alien man in this country 
did not naturalize his alien wife.” The rule was well 
expressed by Chief Justice Simpson, who said in White 
v. White, 

“Naturalization is a personal privilege, and the 


alien wife does not become a naturalized citizen by 
the naturalization of her husband.”” 


The alien wife of an American citizen, however, was 
permitted to be naturalized separately, even during cover- 
ture,’ and the same rule presumably was extended to the 
alien wives of aliens. 

The American common law with regard to alien wom- 
en was changed by the Act of February 10, 1855, which 
wrote into the law of this country the provisions of Art. 


43 Supra notes 8 and 9. Collections of early American decisions up to 1906 
appear in III Moore, Dicest or INTERNATIONAL Law, 1906, Secs. 408-411, and 
Scott, Hill and Hunt, CrrizENsuip, EXPATRIATION AND PROTECTION ABROAD, 
—_ H. Doc. No. 326, 59th Cong. 2d Sess. at 30-33, 102, 136, 137, 144-153, 

66 & 167. 

44 Mick v. Mick, 10 Wend. 379 (N. Y. 1833); Prist v. Cummings, 16 Wend. 
617 (N. Y. 1837); Currin v. Finn, 3 Denio 229 (N. Y. 1846). 

45 White v. White, 2 Metc. 185 (Ky. 1859) ; Kelly v. Harrison, 2 Johns. Cas. 
29, 1 Am. Dec. 154 (N. Y. 1800); Sutliff v. Forgey, 1 Cowen 89 (N. Y. 1823); 
Connolly v. Smith, 21 Wend. 59 (N. Y. 1839); Greer v. Sankston, 26 How. 
Prac. 471, 473 (N. Y. 1858). 

462 Metc. 185, 191 (Ky. 1859). 

47 Ex parte Pic, Fed. Cas. No. 11118, 1 Cranch C. C. 372, 1 Dist. Col. C. C. 
372 (1806); Priest v. Cummings, 16 Wend. 617 (N. Y. 1837). There was 
only one statute up to 1855 dealing with naturalization of married women, and 
that was the Act of March 26, 1804, 2 Srar. L. 292, 293, which permitted an 
— wife of a deceased declarant to become naturalized by taking the oath of 
allegiance. 
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12 of the Code Napoleon and the British statute of 1844." 
The Act of 1855 provided, 

“Any woman who is now or may hereafter be mar- 

ried to a citizen of the United States, and who might 


herself be lawfully naturalized, shall be deemed a 
citizen.”” 


After its enactment, and before 1922, alien women who 
were married to Americans, native born or naturalized, 
were held to be citizens of the United States if they were 
racially eligible.” There was some opinion limiting the 


application of the statute to resident wives, but that view 
was the minority rule.” Generally, it was held that 
American citizenship was acquired by such women with- 
out regard to the place of marriage or the place of resi- 
dence.” 

The general scope of the Act of 1855 was discussed in 


48 Supra notes 2 and 11. 

49 Act of February 10, 1855, sec. 2, 10 Star. L. 604, R. S. sec. 1994. 

50 Kelly v. Owen, 7 Wall. 496, 19 L. ed. 283 (U. S. 1868) ; 14 Op. Atr’y Gen. 
402 (U. S. 1874) ; Leonard v. Grant, 5 Fed. 11, 6 Sawy. 603 (C. C. Ore. 1880) ; 
U. S. v. Kellar, 13 Fed. 82, 11 Biss. 314 (C. C. S. D. Ill. 1882); Ware v. 
Wisner, 50 Fed. 310 (C. C. Ia. C. D. 1883); Broadis v. Broadis, 86 Fed. 951 
(Cc. C. N. D. Cal. 1898); Hopkins v. Fachant, 130 Fed. 839, 65 C. C. A.1 
(C. C. A. 9th, 1904); 27 Op. Att’y Gen. 507 (U. S. 1909); 28 Op. Artt’y 
Gen. 504 (U. S. 1910); Jn re Nicola, 184 Fed. 322 (C. C. A. 2d, 1911); Ex 
parte Grayson, 215 Fed. 449 (W. D. Wash. 1914); 32 Op. Art’y Gen. 209 
(U. S. 1920); U. S., ex rel. Sejnensky v. Tod, 285 Fed. 523 (C. C. A. 2d, 
1922); 33 Op. Atr’y Gen. 398 (U. S. 1923); Ex parte McMahon, 1 F. (2d) 
456 (Wash. 1924); Headman v. Rose, 63 Ga. 458 (1879); Kreitz v. Behrens- 
meyer, 125 Ill. 141, 17 N. E. 232 (1888); Dorsey v. Brigham, 177 Ill. 250, 
52 N. E. 203 (1898); Gumm vy. Hubbard, 97 Mo. 311, 11 S. W. 61 (1888); 
Nelson v. Nelson, 113 Neb. 453, 203 S. W. 640 (1925); Burton v. Burton, 
1 Keyes 359, 1 Abb. App. Dec. 271 (N. Y. 1864); Renner v. Miller, 44 N. Y. 
Super. Ct. 535 (1879); Luhrs v. Eimer, 80 N. Y. 171 (1880); People v. 
Newell, 38 Hun. 78 (N. Y. 1885): Halsey v. Beer, 52 Hun. 366, 5 N. Y. S. 
334 (1889); Kane v. McCarthy, 63 N. C. 299 (1869). 

The Act of 1855 was held in U. S. v. Dorto, 5 F. (2d) 596 (C. C. A. Ist, 
1925) to confer American citizenship upon an eligible alien woman even in 
case of a common law marriage. 

51 TIT Moore, Dicrst 457, 458, 461; Mr. Evarts, Secretary of State, to Mrs. 
Marced de !a Rodia, June 21, 1879, 128 Ms. Dom. Ler. 545; cf. Mr. Fish, 
Secretary of State, to Mr Jewell, Minister to Russia, June 9, 1874, H. Ex. 
Doc. No. 470, 51st Cong., Ist Sess., at 24 (In case her country still considered 
her a national, she was an American citizen “in every country except that to 
which she owed allegiance at the time of her marriage.’’). 

5214 Op. Art’y Gen. 402 (U. S. 1874); Ware v. Wisner, 50 Fed. 310 (C. C. 
Ta. 1883) ; Headman v. Rose, 63 Ga. 458 (1879); Burton v. Burton, 1 Keyes 
359, 1 Abb. App. Dec. 271 (N. Y. 1864); Renner v. Muller, 44 N. Y. Super. 
Ct. 535 (1879); Halsey v. Beer, 52 Hun. 366, 5 N. Y. S. 334 (1889); Kane 
v. McCarthy, 63 N. C. 299 (1869). 
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the case of Kane v. McCarthy, which involved the status 
of an alien woman whose husband had been naturalized 
subsequent to their marriage. In that case the court de- 
clared, 
it is not the ceremony of marriage, or its 
time or place, but it is the fact of being ‘married to’ 
a citizen that makes the wife a citizen 
The circumstance that her husband was not a citizen 
at the time of marriage is wholly immaterial, for he 
became a citizen afterward ipso facto. So she, being 
a free white woman married to a citizen, comes with- 
in the description and the very words of the act of 
Congress 


The clause “and who might herself be lawfully natur- 
alized” came up a number of times for construction. 
While certain of the cases held that it extended to other 
of the alien wife’s qualifications,“ most of them held that 
it referred only to her class or race eligibility.” In each 
instance racial eligibility was determined according to 


the naturalization laws. After the Act of February 5, 


53 63 N. C. 299, 304 (1869). 

54 For instance, the alien wife had to be legally admissible to the United 
States as an immigrant before marriage to an American naturalized her. In re 
Rustigian, 165 Fed. 980 (C. C. R. I. 1908); Ex parte Kaprielian, 188 Fed. 694 
(Mass. 1910); Ex parte Leong Shee, 275 Fed. 364 (N. D. Cal. 1921). 

55 Kelly v. Owen, 7 Wall. 496, 19 L. ed. 283 (U. S. 1868); 14 Op. Art’y 
Gen. 402 (U. S. 1874); Leonard v. Grant, 5 Fed. 11, 6 Sawy. 603 (C. C. Ore. 
1880); Ex parte Grayson, 215 Fed. 449 (W. D. Wash. 1914); 27 Op. Arr’y 
Gen. 507 (U. S. 1909); 32 Op. Arr’y Gen. 209, 211 (U. S. 1920); Headman 
v. Rose, 63 Ga. 458 (1879); Burton v. Burton, 1 Keyes 359, 1 Abb. App. Dec. 
271 (N. Y. 1864); Halsey v. Beer, 52 Hun. 366, 5 N. Y. S. 334. (1880); Kane 
v. McCarthy, 63 N. C. 299 (1869). 

Nonresident alien women who married Americans and contracted infectious 
diseases after the marriage but before admission to the United States, were 
declared to be citizens and therefore admissible to the country. U. S. v. 
Williams, 173 Fed. 626 (S. D. N. Y. 1909); In re Nicola, 184 Fed. 449 (W. D. 
Wash. 1914). 

56 “Free white persons” is a limitation on eligibility appearing in all the 
United States naturalization statutes, beginning with the first one, the Act of 
March 26, 1790, in 1 Strat. L. 103. 

Negro women were made eligible by the Act of July 14, 1870, 16 Srar. L. 
254, 256, sec. 7, that is, if they were of African nativity or African descent. 
Broadis v. Broadis, 86 Fed. 951 (C. C. N. D. Cal. 1898). 

Chinese were declared ineligible by the Act of May 6, 1882, 22 Star. L. 58, 
61, sec. 14. Forercn Retations (1903) 45; Low Wah Suey v. Backus, 225 
U. S. 460, 473, 32 Sup. Ct. 734, 56 L. ed. 1165 (1912); Chang Chan v. Nagle, 
268 U. S. 346, 45 Sup. Ct. 540, 69 L. ed. 988 (1925). 

All Indians not taxed were excluded from citizenship by the Act of April 9, 
1866, sec. 1, 14 Star. L. 27, R. S., sec. 1922; but Indian women were made 
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1917, however, alien women who were subjects to exclu- 
sion or deportation from the United States did not acquire 
citizenship by marriage to Americans.” 

Of course, there was no occasion to provide means of 
naturalization for women nationals of foreign States who 
married United States citizens; but the rule of national 
identity was extended to prohibit the separate naturaliza- 
tion of the alien wife of an alien. As was noted by Justice 
Field in the case of In re Langtry, 

no person can be a citizen of two countries, 
and a wife by law is a citizen of her husband’s coun- 
try.” 

While an alien woman of a racially eligible class was 
a citizen during the continuance of her status as the wife 
of an American by operation of the Act of 1855, she did 
not necessarily continue to be a citizen after the termina- 
tion of the marital relation. The better opinion seems 
to have been that she continued to be an American citizen 
thereafter if she continued to reside in the United States.” 
In this connection it was said in Leonard v. Grant, 

“No law expressly providing for a temporary or 
contingent citizenship is known to the legislation of 
the United States, and so unusual and singular a pur- 
pose ought not to be attributed to Congress without 
an explicit provision to that effect.” 

Even before there was a statutory declaration of the 
policy of the United States in this regard, the rulings of 
the Department of State held that if, after the death, di- 
vorce or desertion of her husband, she continued to reside 


eligible by the Act of August 9, 1888, sec. 2, 25 Strat. L. 392, if they married 
American citizens. Hatch v. Ferguson, 57 Fed. 959 (C. C. D. Wash. 1893) 
All Indians born within the United States, however, were declared to be citi- 
zens by the Act of June 2, 1924, 43 Srar. L. 253, 8 U. S. C., sec. 3 (1926). 

57 Act of February 5, 1917, sec. 19, 39 Strat. L. 889, 8 U. S.C. sec. 155 
(1926); Ex parte Flores, 272 Fed. 783 (Ariz. 1921). See also cases cited 
in note 53, supra. 

58 31 Fed. 879, 880 (C. C. D. Cal. 1887); U.S. v. Cohen, 179 Fed. 834 (C. C. 
A. 2d, 1910). 

59 Leonard v. Grant, 5 Fed. 11, 6 Sawy. 603 (C. C. Ore. 1880); U.S. v. 
Kellar, 13 Fed. 82, 11 Biss. 314 (C. C. D. Ill. 1882); (even if she remarried 
an alien) Comitis v. Parkerson, 56 Fed. 556 (C. C. E. D. La. 1893); semble, 
Kreitz v. Behrensmeyer, 125 Ill. 141, 17 N. E. 232 (1888); contra: Pequinot 
v. Detroit, 16 Fed. 211 (C. C. E. D. Mich. 1883). 





342 THE GEORGE WASHINGTON LAW REVIEW 


in her native country, or if she returned there to take up 
residence, she was presumed to have resumed her ante- 
nuptial nationality.” The Act of March 2, 1907, how- 
ever, replaced this presumption with the privilege of 
election. It provided, 

“That any foreign woman who acquires Amer- 
ican citizenship by marriage to an American shall 
be assumed to retain the same after the termination 
of the marital relation if she continue to reside in 
the United States, unless she makes formal renuncia- 
tion thereof before a court having jurisdiction to 
naturalize aliens, or if she resides abroad she may 
retain her citizenship by registering as such before 
a United States Consul within one year after the 
termination of such marital relation.” 


In the case of alien wives of Americans, therefore, the 
common law rule of separable nationality had for many 
years been abandoned by the United States, and the rule 
of identical nationality for husband and wife had long 
been established at the time of the enactment of the Cable 
Act of September 22, 1922. Before turning to a consid- 
eration of that act, however, it is of interest to review the 
earlier law of the United States concerning the citizen- 
ship of American women who married foreigners. There 
was no statute governing that phase of the law until 1907. 

The earliest decisions followed the common law of 
England.” So long as the common law rule of perpetual 
allegiance prevailed in the United States, marriage to an 
alien did not expatriate an American woman,” nor did 


60 Mr. Bayard, Secretary of State, to Mr. Winchester, Minister to Switzer- 
land, January 5, and March 19, 1888, Foreicn RELATIONS (1888, Pt. 2) 1516, 
1531; Mr. Gresham, Secretary of State, to Mr. Baker, minister to Nicaragua, 
January 24, 1894, ForeticGn ReLations (1894) 460; Mr. Uhl, Acting Secretary 
of State, to Mr. Flint, December 11, 1894, 199 Ms. Dom. Lert. 634; III Moore, 
Dicest, 458-460. But cf. id. at 459; Mr. Hay, Secretary of State, to Mr. 
Choate, Ambassador to England, No. 530, January 14, 1901, Ms. Inst. Great 
Britain (XXXIII) 534, where such a woman, living in her native land, was 
permitted to retain American citizenship by election. 

61 Sec. 4, 34 Stat. L. 1228, 1229. 

82 Supra note 9. 

63 Shanks v. Dupont, 3 Pet. 242, 246 (U. S. 1830). 

Mr. Justice Story analyzes the common law rules in this opinion, but the 
case itself turns on the right of election of nationality after a successful revo- 
lution, pursuant to Great Britain’s recognition of the freedom and independence 
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the added element of subsequent residence abroad with 
her husband.* But there were certain Kentucky deci- 
sions which recognized the right of expatriation, based 
on an early Kentucky statute, and held that when an 
American woman, whose husband had been expatriated, 
settled with her husband in his new country with the 
presumed intention of permanent residence there, she 
thereby lost her American citizenship, at least insofar as 
her civil rights were concerned.” 

A change of view appears in those cases which arose 
after the Act of 1855 applied the rule of national identity 
to alien women married to Americans, and after the Act 
of 1868°° declared the right of expatriation to be inherent 
in all people. The cases arising after 1855 in connection 
with mixed marriages before 1907 are in confusion. Some 
of them held that marriage alone continued to be insuffi- 
cient to effect expatriation,” while others applied the 
rule of identical nationality, even though the marital 
domicile was in the United States.“ Most of the deci- 
sions, however, held that such a marriage, followed by 
residence abroad, caused an American woman to lose 
her citizenship.” The rule in such cases is thus expressed 
by Secretary of State Fish, 


of the United States in Arts. 1 & 7 of the TREATY oF PEACE of September 3, 
1783. While not specifically mentioned in this opinion, it is doubtful, in view 
of the holding in Inglis v. Sailor’s Snug Harbour, 3 Pet. 99, 123 (U. S. 1830), 
that Ann Shanks ever possessed American citizenship. 

vue Arr’y Gen. 321 (U. S. 1862); Beck v. McGillis, 9 Barb. 35, 49 (N. 

65 Alsberry v. Hawkins, 9 Dana 177, 33 Am. Dec. 546 (Ky. 1839); Trimbles 
v. Harrison, 1 B. Mon. 140 (Ky. 1840). 
1S (1006 y July 27, 1868, 15 Stat. L. 223, 224, R. S. sec. 1999, 8 U. S. C., sec. 

67 Comitis v. Parkerson, 56 Fed. 556 (C. C. a. D. La. 1893); Wallenburg v. 
Mo. Pac. Ry. Co., 159 Fed. 217 (C. C. D. Neb. 1908); Jn re Fitzroy, 4 F. 
(2d) 541 (Mass. 1925); Jn re Lynch, 31 F. (2d) 762 (S. D. Cal. 1929) ; 
Doyle v. Town of Diana, 203 App. Div. 239, 241, 196 N. Y. S. 864, 866 (1922). 

68 Pequinot v. Detroit, 16 Fed. 211 (C. C. E. D. Mich. 1883); Kircher v. 
Murray, 54 Fed. 617 (C. C. W. D. Tex. 1893); In re ++ 12 'F. (2d) 135 
(S. D. Cal. 1926) ; In re Krausman, 28 F. (2d) 1004 (E. D. Mich. 1928); Jn 
re Wohlgemuth, 35 F. (2d) 1007 (W. D. Mich. 1929). 

69 12 Op. Atr’y Gen. 7 (U. S. 1866); 13 Op. Arr’y Gen. 128 (U. S. 1869); 
Jennes v. Landes, a Le 73 (C. C. D. Wash. 1897) ; Ruckgaber v. Moore, 104 
Fed. 947 (C. C. . N. Y. 1900); Succession of Marquise de Circe, MAN. 
Unrep. Cas. 412 yo 1877-1880) ; contra: Petition of Zogbaum, 32 F. (2d) 
911 (D. S. Dak. 1929). 
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7 eatin the marriage of a female citizen of the 


United States with a foreigner, subject of a country 
by whose laws marriage confers citizenship upon the 
wife of its subject, and her removal to and residence 
in the country of her husband’s citizenship, would 
devest her of her native character of an American 
citizen.” 

Marriage to a foreigner and subsequent residence 
abroad, however, did not completely devest an American 
woman of her native citizenship; it was deemed to be in 
abeyance during coverture and susceptible of revival by 
her return to the jurisdiction and allegiance of the United 
States.” Reversion operated in this case if the former 
American woman continued to reside in the United States 
or, if abroad, returned and resumed her residence here 
after the marital relation terminated.” Up until 1907, 
however, there was no statutory provision on the subject. 

Repatriation in one unique case during this period was 
provided by special act of Congress. Nellie Grant Sar- 
toris, daughter of President and Mrs. Grant, had married 
an Englishman and resided abroad with him, thereby 
losing her American citizenship by virtue of the naturali- 
zation treaty of May 13, 1870, between Great Britain and 
the United States.** Her husband died in 1896, and Mrs. 
Sartoris thereupon returned to the United States and re- 
sumed her residence here. She wished to regain her 
native citizenship. In the absence of statutory means of 
resumption, the private act of Congress of May 18, 1898, 
was passed to restore her to the status and privileges of a 
citizen of the United States.” 


70 ForEIGN RELATIONS (1873, Pt. 2) 1187 & 1188. 

71 Petition of Drysdale, 20 F. (2d) 957 (E. D. Mich. 1927); Mr. Blaine, 
Secretary of State, to Mr. Phelps, Ambassador to Germany, No. 57, February 
1, 1890, Foreicn Retations (1890) 301, 302; Mr. Uhl, Acting Secretary of 
State, to Mr. Barker, United States Consul at Sagua la Grande, June 7, 1895, 
Mss. Inst. To Consuts, VAN Dyne, CITIZENSHIP OF THE UNITED STATES 
(1904) 137; Moore v. Tisdale, 5 B. Mon. 352 (Ky. 1845). 

72 Petition of Drysdale, supra; Mr. Uhl, Acting Secretary of State, to Mr. 
Barker, United States Consul at Sagua la Grande, supra; Mr. Day, Assistant 
Secretary of State, to Mr. Updegraff, January 27, 1898, 225 Ms. Dom. Ler. 
24, III Moore, Dicest, 455; Moore v. Tisdale, supra. 

73 IT MALLoy, TREATIES, CoNVENTIONS, ETC. (1910) 691, 692. 

74 30 Strat. L. 1496. 
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By the beginning of the nineteenth century a great many 
countries had adopted the rule of identical nationality in 
the case of a woman national marrying an alien, as well 
as in the case of an alien woman marrying a national. 
That circumstance, coupled with the confusion which 
then existed in our case law relative to women citizens 
who married foreigners,” led to the enactment of the Act 
of March 2, 1907. Section 3 of that act provided, 

“That any American woman who marries a for- 
eigner shall take the nationality of her husband. At 
the termination of the marital relation she may re- 
sume her American citizenship, if abroad, by regis- 
tering as an American citizen within one year with 
a consul of the United States, or by returning to 
reside in the United States or, if residing in the 
United States at the termination of the marital rela- 
tion, by continuing to reside therein.” 


Thereafter, there was no uncertainty. All the cases 
involving the marriage of an American woman to an 
alien between March 2, 1907, and September 22, 1922, 
have held that the marriage operated to devest her of 
American citizenship during coverture, even though she 
continued to reside in the United States.” 

The gradual adoption of the principle of common na- 
tionality within the marital union, giving the nationality 
of the husband predominance, had run counter to the 
growing demand for equal rights. This feminist move- 
ment had much to do with the most recent changes in 
the law of the United States. In response to the pledges 
of the major political parties in their platforms of 1920, 
Representative John L. Cable introduced a bill to estab- 
lish separable citizenship. Sponsored by an influential 


75 Supra notes 67, 68 & 69. 

76 34 Srar. L. 1228. 

77 Mackenzie v. Hare, 239 U. S. 299, 36 Sup. Ct. 106, 60 L. ed. 297 (1915); 
In re Chamorra, 298 Fed. 669 (N. D. Cal. 1924); In re Wittus, 47 F. (2d) 
652 (E. D. Mich. 1931) ; Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185 (1920). 
4 
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group of women’s organizations,” this bill was enacted 
into law September 22, 1922.” 
The Act of 1922 first declares, 


“That the right of any woman to become a natur- 
alized citizen of the United States shall not be denied 
or abridged because of her sex or because she is a 
married woman.” 


But this privilege of independent naturalization at first 
was denied any woman whose husband was not eligible 
for naturalization.” After repeated attempts, that re- 
striction was repealed by the second amendment of the 
Cable Act.* As the law now stands, an alien woman may 
be naturalized if she herself is eligible, regardless of her 
marital status. 

Section 2 of the Act of 1855 and Section 4 of the Act 
of 1907 were repealed and replaced by this provision: 


any woman who marries a citizen of the 

United States after the passage of this act, or any 

woman whose husband is naturalized (thereafter) 

, shall not become a citizen of the United 

States by reason of such marriage or naturaliza- 
tion.’ 


Provision is made, however, for her naturalization by a 
shortened process which requires no declaration of in- 
tention and cuts the five-year residence period down to 
one year, but which does require proof of her eligibility, 
including her admissibility to the United States as an 
immigrant.” 


7862 Conc. Rec. 9045, 13039 (1922). American Association of University 
Women, Council of Jewish Women, General Federation of Women’s Clubs, 
National Federation of Business and Professional Women, National League 
of Women Voters, National Women’s Trade Union League and Women’s Chris- 
tian Temperance Union. 

79 42 Strat. L. 1021, 1022. 

80 42 Strat. L. 1021, 1022, 8 U. S. C. sec. 367 (1926). 

81 Sec. 5, 42 Srat. L. 1022. 

82 Act of March 3, 1931, sec. 4 (b), 46 Star. L. 1511, 1512. 

88 42 Strat. L. 1022, sec. 2, 8 U. S. C. sec. 368 (1926); Paolantonio v. Day, 
22 F. (2d) 914 (C. C. A. 2d, 1927). 

8442 Srat. L. 1022, sec. 2, 8 U. S. C. sec. 368 (1926); (if her husband is 
fully naturalized) Jn re Colorossi, 292 Fed. 862 (W. D. Wash. 1923); In re 
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This section of the Act of 1922 has created the annoy- 
ing problem of statelessness. There are now nineteen 
States which deprive a woman of her nationality upon 
marriage to an alien, whether or not she acquires her hus- 
band’s nationality.’ If a woman national of any of these 
countries marries a citizen of the United States, she loses 
her own nationality, without acquiring United States 
citizenship. Such a stateless woman can obtain a pass- 
port neither from her own government nor from that of 
her husband. The situation is somewhat relieved by a 
practice which permits the use of an affidavit in lieu of 
passport, or passavant explaining the circumstances, if 
that is acceptable where she wishes to go. With such 
makeshift traveling papers, however, she has no assurance 
of the protection of any government.” 

Reversing the policy of the Act of 1907, Section 3 of 
the Cable Act provides, 


“That a woman citizen of the United States shall 
not cease to be a citizen of the United States by rea- 
son of her marriage after the passage of this act, 


Attyah, 12 F. (2d) 323 (S. D. Ga. 1926); (if herself admissible to the United 
States as an immigrant) U. S. ex rel. Ulrich v. Kellogg, 30 F. (2d) 984 (App. 
D. C. 1929); but see 8 U. S. C. Supp. VI sec. 137a (1932), which is a modi- 
fication of the exclusion laws for the benefit of racially eligible alien wives of 
native born World War veterans. 

85 Afghanistan, Cope of August, 1921, Flournoy & Hupson, NATIONALITY 
Laws (1929) 3; Australia, Nationality Act, 1920-1925, sec. 18, id. at 95; 
Bolivia, Civi, Cope oF 1830, Art. 11, id. at 46; Czechoslovakia, Law. No. 102, 
July 1, 1926, sec. 2 (1), id. at 206; Germany, Law of July 22, 1913, sec. 17 (6), 
id. at 309; Great Britain, Nationality Act, 1914, sec. 10, id. at 67; Haiti, Law 
of August 22, 1907, Art. 9, id. at 329; Hungary, Law of December 30, 1879, 
Art. 34, id. at 341; Iraq, Law of October 9, 1924, Art. 17, id. at 351; Liberia, 
Law of February 8, 1922, sec. 71, id. at 414; Luxemburg, Crvit Cope of 1807, 
sec. 19, id. at 420; Netherlands, Law, Dec. 12, 1892, Art. 5, id, at 442; New- 
foundland, Cons. Srart., (3d Ser. 1916) c. 78, sec. 10, id. at 140; New Zealand, 
Nationality Act, 1928, 2d Schedule, sec. 10, td. at 113; Palestine, Order of 
July 24, 1925, sec. 12 (1), id. at 155; Peru, Cw CopE of 1852, Art. 41, id. at 
478 ; Spain, Law, July 4, 1870, Art. I (6), id. at 531; Switzerland, Cwit Cope, 
December 10, 1907, Art. 161, para. 1, id. at 560; Union of South Africa, Na- 
tionality Act, 1926, sec. 12, id. at 122. 


86 Statelessness is particularly embarrassing when a representative of our 
Diplomatic or Consular Services marries a foreign woman abroad. Before his 
wife can file her petition for naturalization, she must establish residence in the 
United States, for a full year. Aside from the inconv enience, it is impracticable 
for many of our foreign representatives to maintain two residences at double 
expense. A woman in this situation, though closely associated with our foreign 
service, usually must wait until her husband is assigned to home duty before 
she can be naturalized. 
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unless she makes a formal renunciation of her citi- 
zenship before a court having jurisdiction over nat- 
uralization of aliens.’ 


Because of this provision and because a great many 
States still confer their nationality upon alien women who 
marry their nationals, many American women who enter 
into international marriages find themselves possessed of 
dual nationality. The woman may obviate this difficulty, 
however, by renouncing her American citizenship or by 
taking the oath of allegiance to or becoming naturalized 
in her husband’s State.™ 

It was also provided by Section 3 of the Act of 1922 
that 

“Any woman citizen who marries an alien ineli- 


gible to citizenship shall cease to be a citizen of the 
United States.”* 


Although policy apparently dictated that provision, it 
was in just those circumstances that a former American 
woman might most need her citizenship. That provision, 
however, was repealed by the amendment of March 3, 
1931, which also provided a simple means of repatriation 
for women in this class.” 

A presumptive loss of citizenship was raised by the 
original Act of 1922 against the woman citizen who mar- 
ried an alien after September 22, 1922, and resided con- 
tinuously with him for two years in his country or for 
five years elsewhere abroad.” Inasmuch as many former 
American women subjected to this presumption were 
unable to overcome it, the presumptive loss provision was 
repealed by the amendment of July 3, 1930.° The amend- 

87 42 Srar. L. 1022, 8 U. S. C. sec. 9 (1926). 

88 Act of September 22, 1922, sec. 3, 42 Srat. L. 1022, 8 U. S. C. Supp. VI 
sec. 9 (1932); Act of March 2, 1907, sec. 2, 34 Srar. L. 1229, 8 U. S. C. sec. 
17 (1926). 

89 42 Srar. L. 1022. 

% Sec. 4 (a), 46 Stat. L. 1511, 8 U. S. C. Supp. VI secs. 9 & 369 (1932). 
They may be repatriated without filing a declaration of intention or certificate 
of arrival and without proof of any residence or intention to reside in this 
country, if no other nationality has been acquired by affirmative act. 


91 Sec. 3, 42 Stat. L. 1022. 
92 Sec. 1, 46 Strat. L. 854, 8 U. S. C. Supp. VI sec. 9 (1932). 
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ment of March 3, 1931, opened to a woman in this class 
the same abbreviated process of repatriation that is en- 
joyed by women expatriated upon marriage to ineligible 
aliens, provided that “she has not acquired any other na- 
tionality by affirmative act.’ 


Provision is also made in the Act of 1922 whereby 
former American women who lost their citizenship upon 
marriage to aliens, and who had not reacquired it prior 
to September 22, 1922, may be repatriated by a simplified 
form of naturalization.“ If abroad, these women may 
now return outside the immigration quota;” they need 
file no certificate of arrival or declaration of intention; 
their petitions may be heard as soon as they are filed; and 
they may be naturalized without proof of any residence 
or intention to reside in this country at all.” 


An interesting provision of the 1922 Act was brought 
out in the William E. Lawson-Ruth Bryan Owen Elec- 
tion Case. Mr. Lawson contended that Mrs. Owen had 
not been a citizen of the United States for seven years, 
and therefore did not fulfill the constitutional require- 
ments for election to the House of Representatives. This 
contention was based on the fact that Mrs. Owen had 
been expatriated by marriage to Major Reginald Owen, 
an Englishman, in 1910, that she had been repatriated 
April 27, 1925, and that she had been elected November 
6, 1928. Thus, he pointed out, Mrs. Owen had been a 
naturalized citizen of the United States less than four 
years immediately preceding her election. 


93 Sec. 4 (a), 46 Srar. L. 1511, 8 U. S. C. Supp. VI secs. 369 & 369a (1932). 
See supra note 90. 

94 Sec. 4, 42 Stat. L. 1022, 8 U. S. C. sec. 369 (1926). 

95 Sec. 2 (a) (1). Act of July 3, 1930, 46 Strat. L. 854, 8 U. S. C. Supp. VI 
sec. 369 (1932). Previously they had to come in as immigrants under the 
quotas of their husband’s countries. 

96 Act of July 3, 1930, sec. 2 (a) (1), 8 U. S. C. Supp. VI sec. 369 (1932). 
Under U. S. v. Neff, 245 U. S. 319, 38 Sup. Ct. 118, 62 L. ed. 321 (1917), they 
had to file valid certificates of arrival; and, as held in U. S. v. Martin, 10 F. 
(2d) 585 (E. D. Wis. 1925) and In re Pezzi, 29 F. (2d) 999 (S. D. Cal. 1928), 
they also had to prove one year’s residence in the United States with the inten- 
tion of remaining here permanently. 
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The Committee on Elections reached the unanimous 
conclusion 

that Ruth Bryan Owen meets the require- 

ments of one eligible to a seat in the House of Rep- 

resentatives, as set forth in the Constitution.” 


A minority report cites this portion of Section 3 of the 


Act of 1922: 


after her naturalization she shall have the 
same citizenship status as if her marriage had taken 
place after the passage of this act,” 


and concludes that Mrs. Owen met the residence require- 
ments because 
through naturalization, (she) enjoys the 
same status as an American woman who marries 
an alien subsequent to the passage of the Cable Act, 
namely, the status of one who never loses her citizen- 
ship.” 

The Act of 1922, as amended, recognizing as it does the 
complete separability of the citizenship of husband and 
wife, is a definite step in the direction of full recognition 
of equal rights. Under it, however, two problems remain 
unsolved, statelessness and dual nationality. It has been 
proposed that legislation be enacted to naturalize stateless 
wives of our foreign representatives (consular and diplo- 
matic) upon their taking the oath of allegiance before one 
of our consular or diplomatic officers and upon their 
declaring under oath an intention eventually to come to 
the United States to reside. This proposal, nevertheless, 
does not seem sufficiently broad; it might with advantage 
be opened to the stateless wives of all nonresident Amer- 
icans.”* 

Statelessness, of course, could be corrected by a change 
in the law of the United States, but such a change is im- 
probable. It is more likely that the necessary corrections 





®*7 H. R. Rep. No. 968, 71st Cong., 2d Sess., at 7. 

*8 Such a procedure is already provided under the law of Soviet Russia. 
Resolution of June 28, 1930, Despatch No. 7100, July 11, 1930, American Min- 
ister to Latvia to Secretary of State. 
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will be made, if at all, by changes in the laws of other 
states. Just recently Canada has amended her law by 
providing that a woman national shall cease to be a British 
subject upon marrying an alien only if by the marriage 
she acquires her husband’s nationality.” There are, how- 
ever, nineteen other countries whose women nationals still 
are deprived unconditionally of their nationality if they 
marry foreigners.” 

A new problem attendant upon separate citizenship is 
now arising: what shall be the citizenship or nationality 
status of the children born of mixed marriages? The 
present law of the United States provides that a child 
born abroad of an American father who has resided in 
the United States shall be an American citizen.’ But 
there is now some feeling that the inability of an Amer- 
ican woman who marries an alien to transmit United 
States citizenship to their children is an unfair discrimi- 
nation against women. In that case, however, it is doubt- 
ful that the interests of the mother are greater than those 
of her children. At the present time nationality at birth 
is governed by the doctrines of jus soli and jus sanguinis. 
Even now children find themselves possessed of double 
nationality. If an extension of the doctrine of jus san- 
guinis were made, so as to permit transmission of nation- 
ality by the mother, still greater confusion would arise.” 
The change might cause such children to have as many as 
three nationalities. 

An attempt has recently been made to eliminate these 
conflicts by international agreement. Pursuant to a call 
of the Council of the League of Nations, the First Con- 
ference for the Codification of International Law was 


held at The Hague in March, 1930. One of the three 


9 Act of August 3, 1931, Stat. of CANADA (1931) c. 39, 193. 

100 Supra note 85. 

101 Act of February 10, 1855, sec. 1, 10 Star. L. 604, R. S. Sec. 1993; Act 
of March 2, 1907, secs. 6& 7, 34 Star. L. 1228, 1229; eu "S.C. sec. 6 (1926). 

102 Richard W. Flournoy, Ir., Nationality Convention, Protocols and Recom- 
mendations Adopted by the First Conference on the Codification of International 
Law (1930) 24 Am. J. Int. Law, 477 & 478. 
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subjects considered, and the principal one on which con- 
vention was adopted, was nationality. 

Representatives of influential international women’s 
organizations were present at The Hague during that 
conference. Their energetic efforts to have the principle 
of separable nationality established by international 
agreement did not bring them success. The draft sub- 
mitted to the conference by the Committee on Nationality 
contained the following provisions: 

“Art. 8. If the national law of the wife causes 
her to lose her nationality on marriage with a for- 
eigner, this consequence shall be conditional on her 
acquiring the nationality of the husband. 

“Art 9. If the national law of the wife causes her 
to lose her nationality upon a change in the national- 
ity of her husband occurring during marriage, this 
consequence shall be conditional on her acquiring her 
husband’s new nationality. 

“Art. 10. Naturalization of the husband during 
marriage shall not involve a change in the nationality 
of the wife except with her consent. 

“Art. 11. The wife who, under the law of her 
country, lost her nationality on marriage shall not 
recover it after the dissolution of the marriage except 
on her own application and in accordance with the 
law of that country. If she does recover it, she shall 
lose the nationality which she acquired by reason of 
the marriage.” 


The convention also deals with the question of dual 
nationality," providing in Art. 6 that a person who has 
two nationalities may under certain conditions renounce 
one of them. In connection with the status of married 
women, however, statelessness appears to have been the 
paramount concern of the Committee on Nationality. Of 
course, the principle of separable nationality was not 

103 TREATY INFORMATION, Department of State Bulletin No. 8 (May 31, 


1930) Convention on Certain Questions Relating to the Conflict of Nationality 
Laws, at 23 & 24. 


104 Td, at 22 & 23. 
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adopted. As observed by Richard W. Flournoy, Jr., the 
United States Delegate in the Committee, 


“Tt was clear from the start...... that the adop- 
tion of the Conference of a rule involving such radi- 
cal changes in the laws of nearly all countries was 


beyond the bounds of possibility. ...... Consider- 
ing the great divergences between the laws of the 
various states...... and the fact that this subject 


bears so closely upon the social structure and policy 
of each state, it was obvious that each state would 
wish to decide it for itself, in accordance with what 
might seem to be its own peculiar needs.” 


Care was necessary at the Conference not to raise 
more questions than could be settled. Recognizing the 
interests of the different individual countries in this im- 
portant question, and leaving for them matters of policy, 
the Committee on Nationality sought by means of 
Articles 8 to 11 only to prevent or remedy hardships 
experienced by married women because of conflicting 
nationality laws. Differences of view among the various 
delegations made further progress impossible. 

The articles adopted by the Committee on Nationality 
did not meet the approval of the international women’s 
organizations unofficially represented at The Hague. 
Because it avoided an enunciation of policy and omitted 
reference to equality of the sexes, these organizations 
energetically opposed adoption of the draft convention on 
nationality by the Conference. 

Of the forty-five States represented at the Conference, 
the delegations of forty voted for the draft, but only thirty 
of them signed it when the time came for that. The 
objection to the adoption of the draft by the United States 
delegation is explained by this statement of policy: 

ee we do not in our laws make differences— 
or make few or relatively unimportant differences— 
as to rights of men and women in matters of nation- 
ality. While the convention adopted as to nation- 





105 (1930) 24 Am. J. Int. Law 476 & 477. 





THE GEORGE WASHINGTON LAW REVIEW 


ality did something which tended to ameliorate the 
condition of women it did not in our view on the 
whole offer sufficient advantages to make it satis- 
factory.” 


Provisions relative to the nationality of children also 
appear in the nationality draft adopted at The Hague. 
Those provisions, however, refer only to the nationality 
of foundlings, of illegitimate children, children whose 
parents have no nationality, and minor children whose 
parents are naturalized.” Reference to nationality jure 
soli and jure sanguinis was omitted because of sharply 
controversial national policies in that regard. Adoption 
of a uniform rule concerning nationality at birth was 
impossible.*’* Until such time as these existing conflicts 
can be eliminated by uniformity of the laws, it is, of 
course, premature to consider transmission of a mother’s 
nationality to children born in wedlock. 

A quite significant resolution was adopted by the Coun- 
cil of the League of Nations on January 24, 1931. The 
resolution called upon a Committee of Representatives of 
International Women’s Organizations to prepare and sub- 
mit a report of their recommendations on nationality of 
married women.” ‘That Committee met in Paris in 
June, 1931, and the next month submitted to the Secretary 
General of the League a carefully prepared memorandum 
on the various phases of the subject. Following is the 
Statement of the women’s committee :’” 

“1. This Committee declares that it is opposed to 
the Hague Nationality Convention inasmuch as it 
differentiates between men and women as regards 
nationality. 

106 Press RELEASES, Pub. No. 64, Weekly Issue No. 29, Department of State 
(Saturday, April 19, 1930) at 176. 

107 Arts. 12, 13, 14, 15 & 16, Treaty INForRMATION, id. at 23 & 24. 

108 Richard W. Flournoy, Jr., Nationality Convention, Protocols and Recom- 
mendations Adopted by the First eo eT on the Codification of International 
Law (1930) 24 Am. J. Int. Law 470 & 4 

109 LEAGUE OF NATIONS JOURNAL Taek Jan. 25, 1931) at 232. 

110 Statement with Regard to the Hague Nationality Convention, Report by 


the Women’s Consultative Committee on Nationality Created by the January, 
1931, Council of the League of Nations, July 6, 1931. 
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“2. This Committee wishes to express its support 
of the proposal put before the Hague Codification 
Conference by the delegation from Chile for a world 
agreement on nationality, reading: 

“«The Contracting States agree that from the 
going into effect of this Convention there shall 
be no distinction based on sex in their law and 
practice relating to nationality.’ 

“3. This Committee, finally, urges the Assembly 
of the League of Nations to take immediate steps 

“(a) to bring about the reconsideration of the 
Hague Nationality Convention; and 

“(b) to submit to the Governments for ratifi- 
cation a new convention founded on the princi- 
ple of equality between men and women with 
regard to nationality.” 

The Assembly of the League in the fall of 1931 re- 
ferred this report to the Council by a resolution instruct- 
ing the Council to transmit copies of the committee report 
to all governments with a request for their observations 
both on the women’s report and on the Hague Nationality 
Convention. A subcommittee of the First Committee of 
the Assembly took the matter under advisement in Sep- 
tember, 1932, and on October 11, 1932, approved (by a 
vote of 23 to 4, with 2 abstentions) and reported out the 
following draft resolution:'" 

“The Assembly, 

“Considering that the Codification Conference did 
not intend to embody in the provision of the ‘Conven- 
tion of certain questions relating to the conflict of 
nationality laws’ any principle in contradiction with 
the independence of the nationality of married wom- 
en, but rather to put an end to certain difficulties 
which arise from existing divergencies between 
the law governing the matter in different countries 

’ 

“Noting that, in their observations, a large number 
of Governments express the opinion that Articles 


117. nacur or Nations Journat (Tuesday, Oct. 11, 1932, Special Supple- 
ment No. 103) at 10. 
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8 to 11 of the Hague Convention represent the degree 
of progress which can at present be obtained by way 
of general international agreement in regard to the 
question : 

“Recognizing that their coming into force would 
not in the meantime place any restriction upon the 
freedom of action of any State that may desire to give 
further effect in its nationality laws to the principle 
of equality of the sexes; 

“Considering, finally, the question of the national- 
ity of women to be in process of evolution and con- 
nected with the change of women’s position in social, 
economic and political life; 

“Expresses the hope that the States which have 
already signed the Hague Nationality Convention 

will deposit their ratification at an early 


“Requests the Council, to follow the devel- 
opment of public opinion on this important question, 
in order to determine when such development has 
reached a point at which further concerted interna- 
tional action would be justified.” 

This resolution was duly adopted. Its refusal to re- 
consider the Hague Nationality Convention fell far short 
of the goal of the Committee of Representatives of In- 
ternational Women’s organizations, but the precedent of 
consulting them marks considerable progress for the 
women. 

Viewed in the light of the Hague Conference of 1930, 
it seems that changes in domestic policies and laws must 
precede an international settlement of this question. In 
the future we shall probably see other countries respond 
to the feminist campaign by adopting the rule of inde- 
pendent nationality for husband and wife, just as during 
the nineteenth century one country after another followed 
the lead of France and adopted the rule of common na- 
tionality within the marital union. Then it may be pos- 
sible to remove remaining conflicts in the law governing 
nationality of married women by means of an acceptable 
international convention. 
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ProposED AMENDMENTS TO THE CONSTITUTION INTRODUCED DURING 
THE First SESSION OF THE SEVENTY-SECOND CONGRESS 


PAUL H. GIDDENS 
Assistant Professor, Political Science, Allegheny College, Pa. 


One hundred and forty-four resolutions to amend the Constitution 
of the United States were introduced during the first session of the 
Seventy-second Congress. ‘Twenty-seven originated in the Senate 
and the remainder in the House of Representatives. This desire 
to alter the fundamental law of the country is neither a new nor a 
sudden passion as it has manifest itself in practically every session 
of Congress since the government was first launched. During the 
first century under the Constitution one thousand seven hundred and 
thirty-six resolutions to change that document were formally intro- 
duced. Between 1889 and 1926, one thousand three hundred and 
sixteen additional resolutions were presented in Congress.* One 
need not become greatly alarmed, however, over such apparent wide- 
spread dissatisfaction with our governmental system, for out of the 
three thousand proposals made since 1789, only twenty-five have 
actually passed Congress and only twenty of these have been ratified 
by the states. Some of the proposals made are trivial, some are 
ridiculous and absurd, and some highly impractical. Many of them, 
however, reflect important political and economic demands which are 
undoubtedly meritorious. 

In the first session of the Seventy-second Congress, ten of the 
one hundred and forty-four resolutions relate to changing the time 
for the assemblying of Congress, and to clarifying certain ambiguous 
provisions of the Constitution.* All ten resolutions are fundamentally 
alike, but vary chiefly as to the date for the beginning of the terms. 
On January 6, 1932, the Senate adopted Senate Joint Resolution No. 
14, and the House later passed it with amendments. The Senate 
would not agree to the amendments, so a conference committee re- 
vamped the resolution and its report was accepted by both houses. 


1 Herman V. Ames, The Proposed Amendments to the Constitution during 
the First Century of Its History, ANNUAL REPORT OF THE AMERICAN His- 
TORICAL ASSOCIATION (1896, Vol. II, Washington, 1897) pp. 307-421. 

2 Charles C. Tansill, compiler, Proposed Amendments to the Constitution of 
the United States Introduced in Congress from December 4, 1889 to July 2, 
1926, SENATE DocuMENT No. 93 (69th Congress Ist Session, Washington, 
1926) pp. 1-134. 

3H. J. R. Nos. 6, 45, 92 (1931), 133, 151, 180, 183, 256, 267 (1932); S. J. R. 
No. 14 (1932). - 
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Immediately the joint resolution was submitted to the various states 
for ratification. By January 24, 1932,—within eleven months after 
submission—thirty-six states had ratified the proposal and it became 
the Twentieth Amendment to the Constitution. 

The new amendment was designed to accomplish several objects. 
Under the old arrangement a newly-elected President did not assume 
office until four months after his election and a new Congress did not 
actually assemble, unless called into special session, until thirteen 
months after the members were elected. According to the new plan, 
Senators and Representatives will begin their duties on January 3, 
and the President and Vice-President on January 20. The chief 
argument in favor of the change was that a new Congress should meet 
within a short time after the election and proceed to enact into legis- 
lation the will of the people as expressed at the polls. Approximately 
seventy-five resolutions have been introduced since 1789 propcsing 
such a change, but it was not until this year that the measure was 
finally adopted by both houses. 

In the second place, a new Congress, instead of meeting in De- 
cember, will assemble on January 3, unless a different day is set by 
law. The effect of this and the foregoing provision is to eliminate 
the “lame duck” or short session of Congress, which always began 
on the first Monday in December of the even numbered years. Owing 
to the fact that the terms of all the Representatives and one-third of 
the Senators expired on March 4, it necessarily followed that the 
second session must end at that time. Experience showed that during 
the short session it was practically impossible for Congress to devote 
much attention to general legislation since most of its time, a little 
over two months, was needed to dispose of the regular appropriation 
bills. Under the new plan, Congress will have far more time in 
which to transact public business in the second session. More serious 
was the criticism that in the short session there were always a con- 
siderable number of Senators and Representatives whose leadership 
had been repudiated at the polls in November. They were, never- 
theless, permitted to retain office for nearly three months, appro- 
priate money, make laws, and transact other governmental business. 
No question was raised about the ability or personal fitness of these 


men; the chief objection to them was that they no longer represented 
the wishes of their constituents. 


The last two provisions of the Twentieth Amendment clarify 
several ambiguous provisions in our Constitution. Should the election 
of the President and Vice-President be thrown into the House and 
Senate, the former proceeds to select a President from the three 
candidates having the highest number of electoral votes, while the 
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latter votes on the two highest for Vice-President. Suppose that 
one of these presidential or vice-presidential candidates should die 
before the balloting begins. His party would be without a represen- 
tative and without any constitutional method of providing one. Sup- 
pose the election of both a President and Vice-President was thrown 
into the House of representatives and Senate respectively and that 
neither body, because of a deadlock, was able to make a selection by 
January 20. Who would assume the powers and duties of the Pres- 
ident? Congress is authorized by the Constitution to provide for 
“the case of removal, death, resignation, or inability, both of the 
President and Vice-President,” but that authority does not extend to 
a case of failure to elect. Suppose the President-elect or Vice- 
President-elect or both should die before the beginning of their term. 
Who would become President and Vice-President? The new amend- 
ment gives Congress power to provide for such emergencies. 

In passing, it is interesting to point out that another resolution, 
sponsored by Representative Anthony J. Griffin of New York, pro- 
vides a new arrangement in case no presidential or vice-presidential 
candidate secures a majority vote in the electoral college and the 
election is thrown into the House of Representatives or Senate.‘ 
Instead of permitting the expiring Congress to make a selection, the 
new Congress is automatically called into session for that purpose. 

Three proposals to abolish the electoral college and to elect the 
President and Vice-President by a direct vote of the people remind 
one of the dissatisfaction of the American people with this useless 
institution. Since 1889 no less than sixty-two resolutions have been 
presented in Congress for the direct election of these officers.*> Sen- 
ator Thomas D. Schall advocates that the person receiving the great- 
est number of votes for President shall be President and the person 
receiving the greatest number of votes for Vice-President shall be 
Vice-President.’ The resolution of Senator Marcus A. Coolidge 
contains the same proposition, but makes provision for determining 
an election in case of a tie vote.’ Representative Clarence F. Lea’s 
proposal for the direct election of the President and Vice-President 
would give each state as many electoral votes as they have Senators 
and Representatives.’ These votes, however, would be apportioned 
among the candidates according to their popular vote within each 
state. 

The length of the President’s term has always been an object of 

+H. J. R. No. 47 (1931). 

° Tansill, supra p. 143. 

8S. J. R. No. 51 (1931). 


7S. J. R. No. 185 (1932). 
8H. J. R. No. 60 (1931). 
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attack. Over one hundred and eighty-five resolutions to change the 
term and period of eligibility of the President and Vice-President 
have been introduced in Congress since 1789; more than one hun- 
dred of these have been propositions to give the President a six-year 
term.® One resolution introduced in the present Congress would 
lengthen the term to seven years and make both officers ineligible for 
a second term.*° 

In recent years there has been persistent agitation to give the Pres- 
ident power to veto special items in appropriation bills. During the 
sixties the practice of attaching “riders” to appropriation bills reached 
such proportions that President Grant in his annual message of 1873 
recommended the passage of such an amendment. In the following 
fifty-three years, nearly seventy proposals looking toward this change 
were presented.*? Two resolutions in the present Congress would 
endow the President with this power.** The chief argument in favor 
of the change is that the public would be protected against many 
abuses and extravagant expenditures of public money which creep 
into appropriation bills. 

Just one resolution affects the power of the President. It would 
require all treaties to be ratified by a majority vote of not only the 
Senate but the House of Representatives."* 

Eight proposals would make alternations in the composition and 
structure of the legislative branch. Representative Ernest W. Gibson 
of Vermont offered a resolution which would allow each state at 
least two representatives in the House.** Another resolution would 
provide four-year terms for the House of Representatives.** This 
amendment has been introduced twenty-eight times during the last 
thirty-seven years.*® At present, members of Congress are immune 
from punishment for any speech delivered in either house, but one 
pending resolution would completely abolish this immunity.’ Three 
proposals would exclude aliens in counting the whole number of 
persons in each state for the purpose of apportioning Representa- 
tives.** One of the three was reported out with amendments by the 
committee but no other action was taken during the session. Lastly, 
two resolutions would give Congress the power to admit the residents 


9 Ames, supra p. 123; Tansill, supra p. 143. 

10S. J. R. No. 158 (1932). 

11 Ames, supra p. 133; Tansill, supra p. 143. 

12H. J. R. Nos. 89, 168 (1932). 

13H. J. R. No. 48 (1931). 

14H. J. R. No. 215 (1932). 

15S, J. R. No. 158 (1932). 

16 Tansill, supra p. 140. 

17H. J. R. No. 46 (1931). 

18H. J. R. No. 97 (1931); S. J. R. Nos. 12, 45 (1932). 
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of the District of Columbia to the status of citizens for the purpose 
of having representation in Congress and choosing presidential elec- 
tors.® The District of Columbia, although it has more than five 
times the population of Nevada, more than twice the population of 
Wyoming, and more people than either Arizona, Delaware, Idaho, 
New Mexico, or Vermont, has no voice in presidential or congres- 
sional elections. According to the plans presented, Congress would 
have power to determine whether or not the District should have one 
or two Senators. Representatives would be apportioned on the basis 
of population. The qualifications for voting would also be set by 
Congress. 

Several resolutions relating to the war powers of Congress were 
presented. Of these, six would empower Congress in time of war 
to regulate the prices, rent, and compensation to be exacted from the 
sale, rent, or use of any real or personal property, tangible or in- 
tangible.*® Furthermore, Congress could conscript for national de- 
fense purposes not only men but money and confiscate private property 
without compensation. It might also take such steps as were neces- 
sary to prevent profiteering and to stabilize prices of services and all 
commodities essential to the government or civilian population. An- 
other proposal would prohibit the making or renewing of loans to 
any government engaged in armed conflict, unless the United 
States was engaged into the conflict as an ally of that nation.??_ Con- 
gress is authorized to enforce this by appropriate legislation. Con- 
cerning a declaration of war, Representative James A. Frear advocates 
that Congress shall have power to declare war only after the proposi- 
tion has been submitted by the President to the states and approved by 
a majority of them, at either a general or special election.** More- 
over, he would restrict the use of forced military service to the 
North American continent. More radical than any other resolution 
is the proposal of Senator Lynn J. Frazier, which declares that war 
for any purpose shall be illegal and neither the United States nor 
the individual states shall prepare for, engage in, or carry on war, 
nor shall any funds be raised and expended for such a purpose.”* 

In addition to those proposals pertaining to the war powers of 
Congress, there were offered several other schemes to increase the 
powers of that body. Four resolutions would permit Congress to 
levy and collect taxes on incomes derived from securities issued here- 


19S. J. R. No. 1 (1931); H. J. R. No. 130 (1932). 
20H. J. R. Nos. 31, 42 (1931), 322, 327 (1932); S. J. R. Nos. 53 (1931), 
115 oo: 
H. J. R. No. 32 (1931). 
22 HL J. R. No. 103 (1931). 
23S. J. R. No. 3 (1931). 
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after by any state, and would also permit a state to tax securities 
issued by the United States.** Another would give Congress the 
power to levy and collect taxes on incomes derived from salaries of 
all public officers and employees of states and political subdivisions.” 
It would also permit a state to levy and collect taxes on incomes 
derived from salaries of federal employees. A sixth resolution would 
grant Congress the power to reduce the number of hours of service 
per day or days per week for which contracts of employment may 
be lawfully made.** Lastly, Congress would have concurrent power 
to define and punish the crimes of murder and kidnaping.** 

Strange to say, there are only two resolutions relating to the judi- 
ciary. One would allow the judges of the Supreme Court and the 
inferior courts of the United States to be appointed for life, unless 
Congress should otherwise provide for the length of their term.** 
The other one provides that the judges of the Supreme Court of the 
United States be appointed from among the elected judges of the 
inferior court and that their terms be determined by Congress.*® 
Furthermore, the judges of the inferior courts would be elected by 
the qualified voters of the district over which they are to preside. 

The procedure in amending the Constitution does not escape attack, 
for fourteen resolutions were presented to revise Article V. Six 
would have proposals to amend the Constitution originate according 
to our present system, but would abolish the present methods of 
ratification.*® A direct vote of the people upon the proposed amend- 
ment is substituted for ratification either by state conventions or 
state legislatures. If the people in three-fourths (two-thirds in one 
case) of the states approved the change or addition, the amendment 
would be ratified. Another provides the same method, but adds that 
until three-fourths have ratified the amendment or more than one- 
fourth rejected it, any state may change its vote in the same manner.** 
Two other resolutions would permit Congress to specify whether or 
not ratification should be by a direct vote of the people or by state 
conventions.** In addition to these modifications of the amending 
process, two resolutions provide that no amendment conferring on 
the United States any added powers over the people or their indi- 
vidual rights nor one relating to any similar powers now possessed 


. R. No. 98 (1932); H. J. R. Nos. 112 (1931), 205, 351 (1932). 
. R. No. 185 (1932). 
. R. No. 384 (1932). 
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by the United States should be valid, unless ratified by a popular vote 
in three-fourth of the states.** Two others make the same stipula- 
tions with the exception that the amendments shall be adopted by 
state conventions.** Lastly, a proposal by Senator S. W. Brookhart 
would allow a state to submit an amendment to the Constitution of 
the United States to the people of that state.** This proposed amend- 
ment would be voted on at a general election, not only in one state, 
but in all others. If a majority of the people in at least two-thirds of 
of the states voted favorably upon the amendment within four years, 
it would be submitted to the people of the United States at the next 
presidential election. Then, if a majority of the people in at least 
three-fourths of the states voted favorably, it would become a part 
of the constitution. What a complicated and cumbersome way to 
amend the Constitution ! 

Two miscellaneous resolutions must not be overlooked. One, 
introduced by Senator Henry F. Ashurst, provides that nothing in 
the Fourteenth Amendment shall interfere with the rights of the 
states to restrict the employment of aliens within their respective 
boundaries.*® The other proposes to give women equal rights through- 
out the United States.*7 Only on four previous occasions has this 
resolution been introduced in Congress. The chief effect of this 
resolution would be to eliminate the existing legal discriminations 
against women. For example, until a short time ago the State of 
lowa permitted only males to become members of the state legislature. 
There are a host of other legal discriminations against women which 
this amendment would abolish. 

Last, but of more immediate interest to the people than any others, 
are the resolutions relating to the Eighteenth Amendment. During 
the first session of the Seventieth Congress, only three resolutions 
proposed the repeal of the National Prohibition Amendment and 
only six called for modification. In the first session of the Seventy- 
second Congress, however, eighteen resolutions demanded outright 
repeal and sixty-three asked for modification. A brief description 
of the most important modifications suggested might help to clarify 
thinking upon this all-absorbing topic. 

House Joint Resolution No. 208, introduced by Representative J. 
Charles Linthicum of Maryland, would permit Congress to regulate 
or prohibit the manufacture, sale, or transportation of intoxicating 
liquor, the importation thereof into, and the exportation thereof from 





83S. J. R. No. 73 (1932); H. J. R. No. 171 (1932). 
4S. J. R. No. 57 (1931); H. J. R. No. 148 (1931). 
35S. J. R. No. 146 (1932). 
86S. J. R. No. 184 (1932). 
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the United States and all territories, for beverage purposes. This 
power is given on the condition that it shall not be construed or 
applied to abridge or deny the right of any state to authorize and 
regulate the manufacture, sale, transportation, and use of such intox- 
icating liquors wholly within its borders. Furthermore, the power 
to regulate shall not be construed to empower Congress to authorize 
the shipment, transportation, or importation of intoxicating liquor 
into any state where its sale, transportation, or use has been prohib- 
ited by the laws of that state. This amendment was debated in the 
House of Representatives and a vote upon a motion to discharge the 
committee failed to carry. The same identical resolution was intro- 
duced thirty times and by different Representatives.** 

A second group of resolutions would prohibit the manufacture, 
sale, or transportation of intoxicating liquors within, the importation 
thereof into, and exportation thereof from the United States and all 
territories, for beverage purposes, except under a system of govern- 
ment permits and restrictions which Congress may provide.*® No 
permits would be issued, however, in any state or territory whose laws 
prohibit the manufacture, transportation, and sale of intoxicating 
beverages. 

The third group would authorize the holding of a referendum at 
the next general election upon the question of whether or not the 
Eighteenth Amendment should be repealed or modified in certain 
respects.*° 

One is probably more interested in the fourth group, those resolu- 
tions proposed after the adjournment of the Republican and Dem- 
ocratic national conventions. The day after the Republicans adopted 
their prohibition plank, Representative M. D. Hull of Illinois (Re- 
publican) introduced a resolution providing that any state by an act 
of its legislature might suspend the operation of the Eighteenth 
Amendment within the boundaries of that state for a period of ten 
years. At the end of ten years, the Eighteenth Amendment would 
again be in force in that state, unless suspended again by the state 
legislature. This procedure would continue ad infinitum. The same 
proposal with a slight change was introduced three days later by Mr. 
Hull.*? Twelve days after the Republicans adopted their prohibition 
plank, Representative William I. Sirovich of New York (Democrat), 


38H. J. R. Nos. 209, 212, 213, 214, 217, 218, 220, 221, 222, 228, 232, 233, 234, 
235, = 237, 238, 239, 240, 241, 242, 243, 244, 246, 247, 257, 258, 264, 283, 284 


. R. Nos. 99, 105, 109, 210 (1932). 
. R. Nos. 16, 85, 307, 427 (1932). 
- R. No. 451 (1932). 

. R. No. 456 (1932). 
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in order to comply with the Republican minority report on prohibition, 
introduced a proposal for an outright repeal of the Eighteenth Amend- 
ment.*® In addition, he advocated that the laws of the United States 
in force in 1915 governing the manufacture, quality, bonding, storage, 
tax, license, transportation, sale, and use of intoxicating liquors should 
be enacted to take effect upon the repeal of the amendment. On the 
same day, Representative Edmund F. Cooke of New York (Repub- 
lican) proposed that the states should have the exclusive right to 
permit or prohibit within its borders, the manufacture and sale of 
intoxicating liqurs for beverage purposes.** The jurisdiction of the 
federal government was to be exclusively confined to such regulations 
regarding interstate commerce as might be necessary to protect any 
state wherein the manufacture and sale of alcoholic beverages was 
prohibited. This resolution is somewhat typical of nineteen miscel- 
laneous propositions to which we have not referred heretofore. In 
the last place, there is the resolution of Senator Carter Glass of Vir- 
ginia (Democrat) providing for the outright repeal of the Eighteenth 
Amendment.*® On the other hand, it prohibits the sale of intoxicating 
liquors within the United States or any territory subject to the juris- 
diction thereof for consumption at the place of sale (commonly known 
as the saloon). It also prohibits the transportation of intoxicating 
liquors into any state, territory, district, or possession of the United 
States in which its manufacture, sale and transportation is illegal. 

In conclusion, it is important to note that out of the one hundred 
and forty-four resolutions to amend the Constitution, most of them 
failed to receive the slightest consideration. Two were reported out 
by committees, two were debated, and only one of the one hundred 
and forty-four was adopted by Congress and proposed to the states 
for ratification. 


“oz. J. > a 450 (1932). 
“i. J. No. 449 (1932). 
&S. J. R No. 202 (1932). 
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EDITORIAL NOTES 


THE Power oF ConGRESS RETROACTIVELY TO REDUCE INTEREST 
RATES ON JUDGMENTS AND REFUNDS AGAINST 
THE FEDERAL GOVERNMENT 


The important question of the power of Congress retroactively to 
reduce interest rates on judgments against the United States and on 
tax refunds has recently been presented by the Congressional assump- 
tion of such power in Section 319 of the Economy Act, approved 
June 30, 1932. The fact that the Congress on March 3, 1933, re- 
pealed as of the date of enactment section 319 indicates recognition 

366 
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of the difficulty of the constitutional problem presented by the earlier 
law." 

Under the interpretation given this section by the Comptroller- 
General, any judgment or refund paid after June 30, 1932, may bear 
interest only at the rate of 4%, irrespective of the period during 
which interest had been accumulating, or of the date the decision 
authorizing recovery against the Government. Hitherto, with respect 
to refunds and tax judgments, the rate, since 1921, had been 6%.” 
The fiscal importance of the interpretation given the law becomes 
apparent when it is realized that many tax cases arising under the 
1921 and later Acts are still alive, both in the courts and in the 
Bureau of Internal Revenue.* The United States has consistently 
collected 6% interest on tax deficiencies for all tax years subsequent 
to 1921, and still does so.* 

Section 319 received judicial interpretation in seven cases in five 
jurisdictions during 1932. Two of the cases involved taxes;° one, 


1 Section 319 of the Act of June 30, 1932, 5: 00 p.m., C. 314, 47 Srar. L. 412, 
26 U. S. C. Supp. VI, sec. 1671 (1932) was repealed on March 3, 1933, by Sec. 
14 of Public Act No. 428, 47 Stat. L. —. Section 319, which repealed sec. 614, 
REVENUE Act of May 29, 1928, C. 852, sec. 614, 45 Sra. L. 876, 877, 26 U. S. c. 
Supp. V_ sec. 2614 (1928), read as follows: 

After June 30, 1932, the rate of interest to be allowed or paid shall be 
4 per centum per annum whenever interest is allowed by law upon any 
judgment of whatsoever character against the United States and/or upon 
any overpayment in respect of any internal-revenue tax. All laws or parts 
of laws in so far as inconsistent herewith are hereby repealed. 

The portion of Public Act No. 428 repealing section 319 reads as follows: 

Section 319 of Part II of the Legislative Appropriations Act, fiscal year 
1933, is repealed as of June 30, 1932; and the rate of interest to be allowed 
upon judgments against the United States and overpayments in respect of 
internal revenue taxes shall be the rate applicable thereto prior to the enact- 
ment of section 319 of such Act. 


? Six per cent interest has been allowed on all judgments ge and on all 
overpayments of internal revenue taxes made since November 23, 1921; see 
sec. 1324, REvENuE Act of November 23, 1921, Ch. 136, Tit. KILL, 1324 (a& 
b), 42 Stat. L. 316, 28 U. S. C. 284 (1921) ; secs. 1019, 1020, REVENUE ACT 
of June 2, 1924, C. 234, Tit. X, secs. 1019, 1020, 43 Srat. L. 346, 26 U. S. C. 
sec. 153 (1924), 28 U. S. C. 284 (1924), secs. 1116, 1117, Revenue Act of 
February 26, 1926, C. 27, Tit. XI, secs. 1116, 1117, 44 Star. L. 119, 26 U. S. C. 
153 (1926), 28 U. S. C. 284 (1926); secs. 614, 615, Revenue Act of May 29, 
1928, C. 852, Tit. IV, 45 Strat. L. 876, 877, 26 U. S. C. Supp. V, sec. 2614 
Sea isos. U. S. C. Supp. V, sec. 153 (1928), 28 U. S. C. Supp. V, sec. 


3On the equities of a situation wherein the Government collects 6 per cent 
interest on tax deficiencies, and allows 4 per cent interest on overpayments, see 
PROCEEDINGS OF ANNUAL MEETING OF AMERICAN Bar ASSOCIATION, 1932, with 
respect to Committee on Federal Taxation. 


4 Sec. 292, Revenue Act of May 29, 1928, C. 852, sec. 292, 45 Star. L. 858, 
26 U. S. C. Supp. V, sec. 2292 (1928). 


5In Safety Deposit and Trust Company v. Tait, — F. Supp. —, 323 C. C. H. 
Fed. Tax Service Par. 9550 (D. C. Md. 1932), the court squarely held that 
Section 319 was not intended to apply retroactively. A judgment entered April 
21, 1932, providing 6% interest on an overpayment of estate tax, could not be 
entered ‘satisfied upon the payment of but 4% interest, the court decided, and 
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compensation for the public taking of land; * one, a judgment ordering 
the payment of interest “as just compensation,”’ and one, a judgment 
arising out of a contract claim.* In all five cases, the courts refused 
to permit the retroactive application of Section 319. 

This refusal is in line with long established judicial policy. Retro- 
spective legislation is generally frowned upon.® When statutes have 
a double sense, that which rejects retroactive operation is selected.’® 
Laws are not to be considered as applying to cases which arose before 
their passage unless that intention is clearly declared.'1 The question 
still remains, however, whether the courts would permit the Congress 
retroactively to reduce interest rates, should that body leave no doubt 
of its intention so to do. 

It appears to be well established that the Congress may not affect, 
either prospectively or retrospectively, the rate of interest to be 


suggested that there was weight to the argument of the taxpayer that “if given 
a retroactive construction, this Act would be unconstitutional.” The Section 
came before the Circuit Court of Appeals for the Sixth Circuit in Huwe v. 
Ohmer Fare Register Company, 60 F. (2d) 721, 323 C. C. H. Federal Tax 
Service, Par. 9522 (C. C. A. 6th, 1932), a case involving the question of 
whether a taxpayer could recover interest illegally collected by the Commis- 
sioner, with interest. This question the court determined in the affirmative, 
and allowed interest at the rate of 6% up to June 30, 1932, and 4% thereafter. 
In the Huwe case, the judgment was entered after the date of the Economy 
Act (June 30, 1932). Identical to this decision were the decisions in The Col- 
orado Milling and Elevator Company v. Howhest, Law No. 9015 (D. C. Colo. 
1933), and in Cannell-Conrad Const. Co. v. United States, No. 1251 (D. C. 
W. D. Ky. 1933). 

6 The Supreme Court of the District of Columbia, sitting as a United States 
District Court, decided in Jn Re Condemnation of Land in the District of 
Columbia (unreported), that Congress may not determine the measure of com- 
pensation for land, which it held to be a judicial and not a legislative question, 
saying that “to allow Congress to say 4% per annum in excess of the deposit 
is just compensation is to permit confiscation,” unless it is, in fact, just com- 
pensation under the Constitution. The court cited on this point Monongahela 
Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 622, 37 L. ed. 463 
(1893), and Seaboard Airline Ry. Co. v. United States, 261 U. S. 299, 43 Sup. 
Ct. 354, 67 L. ed. 664 (1923). The opinion further stated that Congress did not 
intend the Economy Act to be applied to conden:nation proceedings. 


7 An action of mandamus will lie to compel the payment, by the Comptroller- 
General, of interest at the rate of 6% on a judgment providing for “interest at 
the rate of 6% per annum not as interest. but as part of just compensa- 
tion,” the Supreme Court of the District of Columbia determined in West v. 
J. R. McCarl, Comptroller-General (unreported). The judgment was ren- 
dered, but was not paid, prior to the date of enactment of the Economy Act. 

8 The same conclusion reached in West v. McCarl was again determined in 
Alcock v. McCarl by the same court. In the Alcock case, however, the judg- 
ment was silent on the reason for the interest allowance. 

® Story, COMMENTARIES ON THE CONSTITUTION, 3RD ED. Sec. 1398 (1858) : 
“Retrospective laws are, indeed, generally unjust, and, as has been forcibly said, 
neither accord with sound legislation nor with fundamental principles of the 
social compact.” 


10 Shwab v. Doyle, 258 U. S. 529, 42 Sup. Ct. 391, 66 L. ed. 747 (1922). 


11 Kidman v. Martinez, 184 U. S. 578, 22 Sup. Ct. 515, 46 L. ed. 697 (1901) ; 
Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211 (1917). 
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allowed as part of just compensation for land taken for public pur- 
poses.’* 

It is also well recognized that the refusal of the sovereign to allow 
interest on judgments against it ordinarily does not violate any of 
the constitutional prohibitions, in the absence of a statute or a stipu- 
lation providing for interest.** In fact, it has been the consistent 
policy of Congress to refuse allowances of interest except, since 1921, 
on overpayments of taxes.'* Doubtless it could constitutionally with- 
draw, prospectively, the allowances made. Whether it may diminish 
the amount of interest which has accumulated under prior laws is 
still undecided, although prior cases furnish some indication of the 
decision which will be made. 

The solution of the problem apparently lies in a determination of 
whether judgment creditors of the Government and taxpayers entitled 
to refunds acquire vested rights in the accumulations of interest al- 
lowed under earlier laws. “A right, to be vested, must have become 
a title, legal or equitable, to the present or future enjoyment of 
property, or to the present or future enforcement of a demand, or a 
legal exemption from a demand made by a court.” *° “A vested right 
of action is property in the same sense in which tangible things are 
property, and is equally protected from arbitrary interference.” ** 

To determine the nature of the rights to interest, it is necessary to 
examine, briefly, the classes in which interest falls. There are two 


12 While the legislature may determine what property is to be taken, the ques- 
tion of compensation is judicial. Monongahela Navigation Co. v. U. S., 148 
U. S. 312, 13 Sup. Ct. 622, 37 L. ed. 463 (1892). The Congress may not even lay 
down the rule of compensation. /bid. When the United States condemns land 
and takes possession before ascertainment of its value, the owner is not lim- 
ited to the value at the time of the taking, but is entitled to such addition as 
will produce the full equivalent of that value, of which interest is a good 
measure. United States v. North American Transportation and Trading Cor- 
poration, 253 U. S. 330, 40 Sup. Ct. 518, 64 L. ed. 935 (1920); Harvey v. 
United States, 113 U. S. 243, 5 Sup. Ct. 465, 28 L. ed. 987 (1885). Of course, 
if it could be shown that a rate of interest higher than 4% was unreasonable, 
the statute would be sustained. Generally, however, the legal interest rate 
allowance in the jurisdiction in which the property is taken is the measure 
of reasonableness. Seaboard Airline Ry. Co. v. United States, 261 U. S. 299, 
43 Sup. Ct. 354, 67 L. ed. 664 (1923). 

13 Sheckels v. District of Columbia, 246 U. S. 338, 38 Sup. Ct. 322, 62 L. ed. 
761 (1918). 

14 The rule has been applied upon judgments founded, among other things: 
upon contracts, Cherokee Nation v. United States, 270 U. S. 476, 46 Sup. Ct. 
428, 70 L. ed. 694 (1926); Tillson v. United States, 100 U. S. 43, 25 L. ed. 543 
(1879) ; Indian claims, United States v. Omaha Tribe of Indians, 253 U. S. 275, 
40 Sup. Ct. 522, 64 L. ed. 901 (1920); postmasters’ salaries, United States v. 
Verdier, 164 U. S. 213, 17 Sup. Ct. 42, 41 L. ed. 407 (1896) ; and upon moneys 
unlawfully withheld by the Secretary of State under an arbitration agreement 
between the United States and a foreign country, United States ex rel. 
“a de la Rua v. Bayard, 127 U. S. 251, 8 Sup. Ct. 1156, 32 L. ed. 159 


15 Coo.EY, CONSTITUTIONAL Limitations (8th Ed., 1927) p. 749. 
16 [bid p. 756. 
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such classes: one arising out of express or implied contracts, and 
the other, usually fixed by legislation, in allowing damages for breach 
of contract or of violation of duty.’ 

It might be argued, with considerable logic, that Congress, by prom- 
ising taxpayers in the 1921, 1924, 1926 and 1928 Acts, 6% interest 
on all sums illegally exacted from them by the United States, has 
created a situation analogous to that in which interest is stipulated 
in the contract. Equally logical is the view that interest is allowed 
as damages for the unlawful retention of the taxpayers’ money, 
or as compensation for its use by the Government. Whatever theory 
is selected, the cases decided by state and Federal Courts involving 
private parties tend to negative the power of Congress to diminish, 
retroactively, interest accumulations. 

It has uniformly been held that a judgment creditor has a vested 
right in the rate of interest prevailing from the date of his judgment 
to the date of the statutory change in the law, and that the law can- 
not reduce the rate retroactively."* The early decisions, principally 
those in Virginia, were based upon the since-exploded theory that a 
judgment was a contract, the obligation of which would be impaired 
by such legislation.*® Although this basis of decision has been re- 
moved, the general rule remains the same,”° and was impliedly ac- 
cepted, although the question was not squarely before the court, in 
Morley v. Lake Shore Railway Co.”* 

Where interest has been expressly reserved in the contract, or is 
implied by the nature of the promise, it becomes part of the debt 
and is recoverable as of right.** 

Interest which has accrued as damages before the date of a law 
reducing the legal interest rate is not affected by the law, because 
it had become vested property of which its owner could not lawfully 
be deprived.** Neither will such a law deprive a plaintiff suing in 


17 New York Trust Co. v. Detroit, T. and I. Ry. Co., 251 Fed. 514, 163 C. C. 
A. 508 (C. C. A. 6th, 1918). 


18 Wyoming National Bank v. Brown, 9 Wyo. 156, 61 Pac. 465 (1900); Vil- 
lage of New Holland v. Holland, 99 Ill. App. 251 (1901); Stanford v. Coram, 
28 Mont. 288, 72 Pac. 655 (1903); Reese v. Rutherford, 90 N. Y. 644 (1882) ; 
Murphy v. Gaskin, 28 Gratt. 207, 222 (Va. 1877). 

19 Cecil v. Deyerle, 28 Gratt. 775 (Va. 1877); Kent’s Administrator v. 
Kent’s Administrator, 28 Gratt. 840 (Va. 1877). This view is now not fol- 
lowed. See Morley v, Lake Shore Ry. Co., 146 U. S. 162, 13 Sup. Ct. 54, 36 
L. ed. 925 (1892) ; McDonald v. Dickson, 87 N. C. 404 (1882). 

20 See cases supra note 18. 

21146 U. S. 162, 13 Sup. Ct. 54, 36 L. ed. 925 (1892). See the same point in 
Missouri & Arkansas Company v. Sebastian County, 249 U. S. 170, 39 Sup Ct. 
202, 63 L. ed. 538 (1919). 


22 Redfield v. Ystalyfera Iron Company, 110 U. S. 174, 3 Sup. Ct. 570, 28 
L. ed. 109 (1883). 


23 O’Brien v. Young, 95 N. Y. 428, 47 Am. Rep. 64 (1884). 
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an action for money had and received of the larger rate of interest 
up to the time the law was changed.** The same rule has been ap- 
plied in a suit to compel contribution from sureties where the legal 
rate of interest was changed between the time the obligation was in- 
curred and the judgment was rendered.** The rate of interest on 
redemption of a tax sale is not affected, during the redemption period, 
by an act reducing the rate of interest to be paid in such cases,”* and 
where an obligation matures before the passage of a law changing the 
rate of interest, it has been held that interest between the time of 
maturity and the date of the law is to be computed at the former 
rate.27_ The plaintiff apparently has a vested right to so much of the 
interest as had accrued at the rate fixed by law prior to the later 
enactment, of which the law could not deprive him.”* 

Unless the decisions cited above are meaningless, as applied to the 
rights of those owed by the Government, it would appear that the 
District Court of Maryland was correct in saying that there was 
weight to the argument that Section 319 of the Economy Act, as 
interpreted by the Comptroller-General, was unconstitutional. The 
courts probably would have continued to limit the retrospective appli- 
cation of the section had not the Congress perhaps with the court de- 
cision in mind, effected its repeal. Pau. F. HANNAH. 


ENTRAPMENT UNDER THE NATIONAL PROHIBITION ACT 


The defense of entrapment has been invoked in innumerable cases 
since the passage of the National Prohibition Act. Until the 
recent case of Sorrells v. United States? the Supreme Court has con- 


24 Graham v. Merchant, 43 Ore. 294, 72 Pac. 1088 (1903). 


25 Thompson v. Hibbs, 45 Ore. 141, 76 Pac. 778 (1904). See also Watkins v. 
Junker, 90 Tex. 584, 40 S. W. 11 (1897); State v. Whittlesey, 17 Wash. 447, 
50 Pac. 119 (1897). 

26 Pounds v. Rodgers, 52 Kans. 558, 35 Pac. 223 (1894). 


27 Aged Females Association v. Eagleston, 60 How. Prac. 9 (N. Y. Super. 
Ct. 1890) ; Wilson v. Cobb, 31 N. J. Eq. 91 (1879), and note. 

28 Reese v. Rutherford, 90 N. Y. 644 (1882); White v. Lyons, 42 Cal. 279 
(1872) ; Randolph v. Bayne, 44 Cal. 366 (1872); Stark v. Olney, 3 Ore. 88 
(1869) ; Klingensmith v. Reed, 31 Ind. 389 (1869). 

141 Stat. L. 305, 27 U. S. C. 1 (1926). The defense in its present form 
received its impetus from the case of Woo Wai v. United States 223 Fed. 412 
(C. C. A. 9th, 1915). (1915) 3 Car. L. Rev. 476. 

253 Sup. Ct. 210 (1932). The defendant was indicted for violation of the 
National Prohibition Act. He pleaded not guilty, relying on the defense of 
entrapment. The federal agent had posed as a tourist, solicited his acquaintance 
as an “old war buddy” and by insistent solicitation succeeded in getting the 
defendant to obtain some liquor for him. The court ruled as a matter of law 
that there was no entrapment. Verdict of guilty and defendant was sentenced. 
The Circuit Court of Appeals affirmed the District Court. The Supreme Court 
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sistently refused to review cases involving this precise problem.* 

The decisions of the federal courts have been in complete harmony 
in their definition of entrapment as a defense to prosecution. En- 
trapment according to the federal courts exists when the criminal 
design has originated in the mind of the agent of the government, 
and the disposition, and inducement of the offense has been im- 
planted in the mind of an innocent person in order that a prosecution 
may be instituted. This definition was approved in the Sorrells case. 
The use of artifice and stratagem, or the affording of opportunities 
to commit the offense, do not in themselves constitute entrapment.° 
The courts in determining whether the defense of entrapment was 
available to the accused in a given case, first adopted the subjective 
test, applying it to the intent of the accused. Later the objective 
test was applied to the conduct of the government officer. Finally 
they have reverted to the subjective test applied, however, to the 
intent of mind of the government agent.’ It is, however, impossible 
to lay down any stereotyped formula to determine whether the intent 
and conduct of the government agents constitutes entrapment. That 
can only be decided upon an examination of the facts of each par- 
ticular case.® 


granted a writ of certiorari limited to the question of entrapment. Held, that 


the question should have been submitted to the jury. Justice McReynolds dis- 
senting, Justices Roberts, Stone, and Brandeis dissenting in part. See (1932) 
41 Yare L. J. 1249. 

353 Sup. Ct. 210, 213 (1932). The Court has passed upon the broad ques- 
tion of unethically obtained evidence. Casey v. United States, 276 U. S. 413, 
48 Sup. Ct. 373, 72 L. ed. 632 (1928). Olmstead v. United States, 277 U. S. 
438, 48 Sup. Ct. 564, 72 L. ed. 424 (1928). 

* Capuano v. United States, 9 F. (2d) 41 (C. C. A. Ist, 1925); Lucadamo 
v. United States, 280 Fed. 653 (C. C. A. 2d, 1922); Zucker v. United States, 
288 Fed. 12 (C. C. A. 3d, 1923); Gargano v. United States, 24 F. (2d) 625 
(C. C. A. 5th, 1928); Cermack v. United States, 4 F. (2d) 99 (C. C. A. 6th, 
1925); O’Brien v. United States, 51 F. (2d) 674 (C. C. A. 7th, 1931); Butts 
v. United States, 273 Fed. 35 (C. C. A. 8th, 1921); The Fourth district has 
been in line with these opinions, Newman v. United States, 299 Fed. 128 (C. 
C. A. 4th, 1924), until the Sorrell case. 

5 The Circuit Court of Appeals concluded that entrapment should be limited 
to cases where the defendant has committed a crime which he did not intend 
to commit, or where by reason of the consent implied no crime in fact was 
committed. United States v. Healy, 202 Fed. 349 (C. C. A. 6th, 1913); 
Voves v. United States, 249 Fed. 191 (C. C. A. 7th, 1918); Connor v. People, 
33 Pac. 159 (Colo. 1893); Williams v. State of Georgia, 55 Ga. 39 (1875). 

6 Grim v. United States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. ed. 55 (1895) ; 
Rusen v. United States, 161 U. S. 29, 16 Sup. Ct. 798, 40 L. ed. 606 (1896) ; 
Andrews v. United States, 162 U. S. 420, 16 Sup. Ct. 434, 40 L. ed. 1023 (1896). 


7 (1928) 28 Col. L. Rev. 1067. 


8 An examination of some of the cases in which it has been held that there 
was no entrapment does indicate some of the acts which the courts have held 
do not constitute entrapment; United States v. Smith, 43 F. (2d) 173 (C. C. 
A. 8th, 1930) (Agent said a friend sent him); St. Clair v. United States, 17 
F. (2d) 886 (C. C. A. 8th, 1927); Kendjerski v. United States, 9 F. (2d) 909 
(C. C. A. 6th, 1926); DeMario v. United States, 296 Fed. 667 (C. C. A. 4th, 
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In the Sorrells case the majority opinion held that the question of 
entrapment should have been submitted to the jury while the dissent 
expressed by Mr. Justice Roberts was to the effect that the indict- 
ment should have been quashed. Undoubtedly in these cases in which 
the accused is acquitted on the grounds of entrapment, he has trans- 
gressed the statute. To subject the unfortunate individual to pun- 
ishment, however, would be unjustified. Nevertheless the courts 
cannot pardon the accused or grant him clemency as this is beyond 
the scope of the powers of the judiciary. The exercise of power of 
this nature,® Chief Justice Hughes felt, would be the result if the 
proceedure proposed by the dissent were adopted. Mr. Chief Justice 
Hughes stated that the punishment of the accused under these circum- 
stances would be giving to the statute an unreasonable interpretation ; 
that the established principle that statutes should receive a “limited” 
rather than a “literal” interpretation should be employed.*® This 
justification for the defense of entrapment met with vigorous objec- 
tion in the opinion of Mr. Justice Roberts who dissented in part and 
whose opinion was concurred with by Justices Brandeis and Stone. 
Mr. Justice McReynolds was of the opinion that the judgment should 
be affirmed. Mr. Justice Roberts justified the defense of entrapment 
by drawing an interesting analogy to the rules of the law and equity 
courts in civil actions. Courts of law will refuse to entertain an 
action springing from an illegal cause or agreement; equity courts 
will refuse to grant relief at the instance of a party with unclean 
hands. Likewise, in these cases the criminal court should refuse 
access to its tribunals, in order that the purity of government and its 
processes may be protected. 

The proper proceedure to be pursued in cases in which the defense 
of entrapment has been interposed presents an interesting problem. 
In the usual method the accused files a plea of not guilty; on trial 
the defense is introduced. This usually involves evidence of the 


1924); Murphy v. United States, 2 F. (2d) 599, (C. C. A. 5th, 1924 (In all 
these cases the agent offered to buy); Porter v. United States, 31 F. (2d) 545 
(C. C. A. 8th, 1929) ; Zucker v. United States, 288 Fed. 12 (C. C. A. 3d, 1923) 
(Accused volunteered unsolicited); United States v. Washington, 20 F. (2d) 
160 (C. C. A. 8th, 1927) (Agents dressed as laborers); Ritter v. United 
States, 293 Fed. 181 (C. C. A. 9th, 1923) (Agents feigning cold and insistent 
solicitation) ; See also the cases involving bribery under this Act; Buckely 
v. United States, 33 F. (2d) 713 (C. C. A. 6th, 1929); Poliski v. United States, 
33 F. (2d) 472 (C. C. A. 8th, 1929); Scribner v. United States, 4 F. (2d) 
can tees A. 6th, 1925); Orsatti v. United States, 3 F. (2d) 779 (C. C. A. 
th, , 


®° Ex Parte United States, 242 U. S. 27, 37 Sup. Ct. 72, 61 L. ed. 129 (1916). 


10 United States v. Palmer, 3 Wheat. 610 (U. S. 1818); United States v. 
Kirby, 7 Wall 482, 19 L. ed. 278 (U. S. 1868) ; Lou Ow Bew v. United States, 
144 U. S. 47, 12 Sup. Ct. 517, 36 L. ed. 340 (1892); United States v. Katz, 
271 U. S. 354, 46 Sup. Ct. 516, 70 L. ed. 986 (1926). 
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officer’s conduct, the good character of the accused, and rebuttal evi- 
dence of the government on these particular points, attempting to 
show that the officer had reasonable suspicions of the accused. After 
the introduction of this testimony the question may be submitted to 
the jury or the court may rule on the evidence itself. This form of 
proceedure was approved of in the principal case by the majority but 
objected to by the dissent. This type of procedure does tend to result 
in the trial of issues entirely irrelevant, the past conduct of the ac- 
cused and his character. The procedure suggested by the dissent was 
to refuse access to the courts. It would be incumbent upon the trial 
judge then to determine the question himself in the first instance or 
at any time it was raised. If in his judgment it constituted a valid 
defense, the indictment should be quashed and the defendant freed. 
In United States v. Echols,“ such a procedure was followed. The 
court of its own motion examined the accused and the officer making 
the arrest and, being satisfied that the officer had instigated the crime, 
dismissed the defendant. A novel procedure was followed in the 
case of United States ex rel Hassel vy. Mathues,}* where the accused 
was released on a writ of habeas corpus. The procedure suggested 
by the dissent would seem to present a much fairer and expeditious 
manner of disposing of such cases. In respect to the defense of 
entrapment itself, the opinion of the majority of the Court and the 
dissent expressed by Mr. Justice Roberts in the Sorrells case are 
indeed in accord with the attitude of the public in denouncing these 
unfair methods of detection.'* Ropert C. KiIne. 


FARMERS RELIEF LEGISLATION AS A CONSTITUTIONAL PuBLIC 
PuRPOSE 


The present economic crisis has raised the important problem of 
the constitutionality of state appropriations for certain classes of 
persons in distress. This problem is especially acute in the agri- 
cultural states where there has been a total failure of crops so that 
the farmers have no seed for their spring sowing and no grain for 
their stock. They are in imminent danger of becoming public charges 
unless relief is given to them. Is it possible that a state statute en- 
acted for such humane purposes could be annulled as an unconstitu- 


11253 Fed. 862 (C. C. A. 5th, 1918). 

1222 F. (2d) 979 (C. C. A. 3d, 1927). 
_ 13H. R. 14363 (Jan. 28, 1932). Department of Justice appropriation, includ- 
ing amendments to prohibit use of any prohibition enforcement funds for pur- 


chase of intoxicating liquors, as evidence, or for the employment of informers, 
or for wire-tapping activities. 
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tional exercise of legislative discretion? It would be reasonable to 
anticipate that relief legislation would enable the beneficiaries there- 
of to tide over their present embarrassment. The stubborn fact per- 
sists that, unless succored by some comprehensive relief measure, 
a class of citizens numbered by the thousands is in such straightened 
circumstances that they will become a public burden, paupers, de- 
pendent upon the counties in which they reside. By universal con- 
sent taxes are valid when laid for the direct aid of paupers in the 
almshouses. It would seem, therefore, that taxes imposed to meet 
an exigency such as this should be constitutionally valid. 

Generally state constitutions prohibit the lending or giving of pub- 
lic money to private individuals or corporations.’ If the expenditures 
are for a public purpose, however, they are not unconstitutional.* 
Appropriations for the care of paupers, and the mentally afflicted 
are constitutional as being for a public purpose.* Funds for the care 
of indigent children also have been considered in the same category.* 
In a Wisconsin case® in which a town was almost wholly destroyed 
by a cyclone, and a large number of inhabitants killed or injured, 
appropriations to cancel a debt incurred in relieving distress were 
held to be expended for a public purpose and therefore constitutional. 
The court said that the circumstances so suddenly precipitated, the 


claims of humanity, and the good of the state called for immediate 
and extraordinary relief. The court concluded that the object of 
the act, to subserve the common interest and well being of the people 
of the state at large, brought the subject legitimately within the 
power of the legislature. 

When an emergency has arisen, efforts of the legislature to pro- 


1 CONSTITUTION OF CALIFORNIA (1879) Art. 4, sec. 31. 
CoNSTITUTION OF NEw York (1894) Art. 7, sec. 1. 

The constitutions vary more or less in their phraseology, but the general 
prohibition i is “lending the credit” of the state or of any inferior political di- 
vision thereof to any individual, corporation or association. For our purposes 
there is no distinction between the lending of credit and a direct appropria- 
tion of funds. 

2 Patrick v. Riley, 209 Cal. 350, 287 Pac. 455 (1930). The objects for which 
taxation is levied must be public and such as subserve the common interest 
and well being of the community required to contribute. Brodhead v. Mil- 
waukee, 19 Wis. 658 (1865). Mr. Cooley says that, in considering whether a 
gift is or is not for a public purpose, it is well to keep in mind several matters 
such as (1) whether the contribution is wholly without consideration or is 
based upon a moral obligation (2) whether the contribution is forbidden by 
the state constitution (3) whether the class helped consists of paupers. 1 
Cootey, TAXATION (4th ed. 1924) sec. 214, Aid to railroads and like busi- 
nesses is within the meaning of “public purpose.” Mills v. Stewart, 76 Mont. 
429, 247 Pac. 323 (1926). 

21 Cootey, TAXATION (4th ed. 1924) sec. 215. 


4 Hager v. pict Children’s Home Society, 119 Ky. 235, 83 S. W. 605, 
67 L. z A. 815 (1904 
5 City of New inal v. Davidson, 114 Wis. 563, 90 N. W. 1067 (1902). 
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mote the public welfare by appropriations of public funds to relieve 
the crisis are certainly measures within the category of “public pur- 
pose.” The problem of determining the meaning of “public purpose” 
is indeed vexatious. The bounds of this zone are ever changing 
with the passing of time. Its limits, therefore, should be determined 
not by exclusive logic but by considerations of policy determined in 
the light of the public welfare both present and future. 

The theory that an act promoting the welfare of the public dur- 
ing a crisis, is for a public purpose is illustrated by the fundamental 
principle underlying the bonus cases. Apparently some courts which 
say that the bonus laws are for a public purpose base “public pur- 
pose” in those instances upon the moral obligation of the state to 
compensate those who served in the army and navy during the 
World War.® Other cases say that the state owes the soldiers a 
debt of gratitude.?/ Fundamentally, however, both lines of cases are 
thinking of the public welfare of the state. Practically all the cases 
upholding the bonus laws cite the Civil War bounty cases.* During 
the Civil War, by an act of Congress,® the president was authorized 
to call such men for military service as he might deem necessary. 
If the quota of each city or town were not filled within the time 
designated, a draft was to be made. To avoid a draft important per- 
sons in various communities attempted to secure the necessary vol- 
unteers by offering bounties as an inducement to enlist. This was 
done in order to avert the hardships, inequalities, and social evils 
anticipated as a result of the impending draft. A statewide emer- 
gency had arisen. In view of this emergency the state statutes which 
authorized the towns to raise money by taxation to refund these 
payments were held constitutional.*° In other words, the money was 


6 Hart v. Claussen, 113 Wash. 570, 194 Pac. 793, 13 A. L. R. 580 (1921). 

See Mr. Justice Cardozo’s dissent in a New York case while he was serv- 
ing on the New York court. He speaks of the state as the parens patriae and 
says that the parent should not listen unmoved to the necessities of her sons 
who fought in her defense. New York v. Westchester National Bank of 
Peekskill, New York, 231 N. Y. 365, 132 N. E. 241 (1921). The majority 
of the court held the Bonus Law invalid as a mere gratuity which was pro- 
hibited by the state constitution. 

7 Atwood v. Johnson, 170 Wis. 218, 175 N. W. 589 (1919), 7 A. L. R. 1617 
(1920). Gustafson v. Rhinow, 144 Minn. 415, 175 N. W. 903 (1920). The 
Minnesota court said that any doubt as to whether the purpose is public or 
private must be resolved in favor of the constitutionality of the law. In order 
for a court to declare a tax invalid because not for the benefit of the public, 
the absence of a public interest in the purpose for which the money is raised 
by taxation must be so clear and palpable as to be immediately perceptible to 
every mind. 

8 Morris v. Handlin, 38 S. D. 550, 162 N. W. 379 (1917). See Atwood v. 
Johnson and Gustafson v. Rhinow, supra note 7. 

915 Strat. L. c. 13 (1864). 

10 Taylor v. Thompson, 42 Ill. 9 (1866); Cass Twp. v. Dillon, 16 Ohio St. 
38 (1864); cf. Opinion of the Justices, 211 Mass. 608, 98 N. E. 338 (1912). 
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expended for a “public purpose” because it was to repay funds which 
had been used to promote the public welfare in an emergency. One 
court said, “A tax . . . levied for the purpose of paying bounties to 
such as would volunteer in the army . . . to exempt the town from 
an impending draft or conscription, may be fairly considered a tax 
for the common good. .. .”** In the present day bonus cases the 
state appropriations are reparations for services rendered during the 
emergency which arose in 1917 when the welfare and security of the 
public were seriously threatened. As a result, the appropriations 
are constitutional as being for a public purpose. 

The authorities are quite agreed that the use of public funds in the 
aid of private enterprises is invalid in the absence of a constitutional 
authorization.’? In Lowell v. Boston** it was held that a statute au- 
thorizing the city of Boston to issue bonds and lend the proceeds 
on mortgage to the owners of land upon which the buildings were 
burned in the great fire of 1872, was unconstitutional. The court 
said, “The promotion of the interests of individuals . . . although 
it may result indirectly in the advancement of the public welfare is, 
in its essential character, a private and not a public object. How- 
ever certain and great the resulting good to the general public, it 
does not, by reason of its comparative importance, cease to be inci- 
dental.” In that case there was no statewide emergency. The prin- 
ciple of the case relates specifically to the situation as it existed in 
the city of Boston. As a general principle of law, however, it is 
fundamentally unsound.** Two years after the handing down of 
this decision, the principles which it announced were applied by a 
Kansas court in an entirely different situation.1> In some portions 
of the state of Kansas there was a total, and in others, a partial fail- 
ure of crops. The farmers had no seed for the next season’s sowing, 
and their stock was weakened through lack of food. To provide for 
this emergency, the legislature passed an act providing grain for seed 
and feed. The court held this act unconstitutional. It said that the 


11 Taylor v. Thompson, supra note 9. 

12 Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 L. ed. 238 (1883) ; 
Los Angeles v. Lewis, 175 Cal. 777, 167 Pa. 390 (1917). 

13111 Mass. 454 (1873). 


14 See a case in which a state reclamation act providing for the levying of 
taxes for a reclamation revolving fund was held constitutional. State Reclama- 
tion Board v. Claussen, 110 Wash. 525, 188 Pac. 538 (1920). The court held 
the act to be for a public purpose. The dissenting judge argued that this act, 
calling for the collection of taxes to be used in the purchase and improvement 
of lands to be sold to private individuals, was not for a public purpose. He 
cites the Boston case. The majority thought that the settlement and develop- 
ment of unimproved lands for agricultural purposes were for the public benefit 
and welfare. 

15 State v. Osawkee Twp., 14 Kan. 322 (1875). 


6 
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primary purpose was not to furnish food to the hungry, clothing to 
the naked, or fuel to those suffering from the cold. If so there would 
be no objection to the constitutionality of the law.1® Here the whole 
community was to be taxed to benefit one class. When a statewide 
emergency arises, some occupations of a private nature directly affect 
the public welfare. At this point they cease to be private and be- 
come affected with a public interest. Yet the Kansas case blindly 
followed the Boston case and said that a private business always re- 
mains private no matter how much it affects the public welfare. 


Recently the judges of the Supreme Court of South Dakota ex- 
pressed the opinion that feed loans to live stock raisers in distress 
were not for a public purpose for which the legislature might au- 
thorize an expenditure of public money.’? The court was aware 
that a great calamity had come about; that there might be hordes 
of unemployed who would become public charges. The court said, 
however, “Grant that these parties are not now helpless and de- 
pendent; that they are not a public charge. Unless they are able 
to make and harvest a crop, they may become so the ensuing winter. 
Is it not the part of wisdom to expend a little now to purchase seed 
and feed, rather than run the risk of having them become paupers 
thereafter? Under the peculiar circumstances of this case this argu- 
ment is a strong one. We are not disposed to belittle the magnitude 
of the calamity or make light of the hardships of those upon whom 
it has principally fallen. If we consulted simply our own feelings, 
we should gladly approve of this as of every effort to mitigate the 
blow. But, though the calamity is great and though by reason there- 
of it may seem wise to appropriate out of the funds now to guard 
against the risk of future want, yet the principle is dangerous and 
unsound.” This same state court previously had declared the bonus 
laws to be for a public purpose.’* The court said, “Although the 
state as such is under no obligation to aid the general government 
in raising an army for national defense, yet the general good of the 
people is involved in the maintenance of the general government and 
the legislature may act for this general good . . . for the public wel- 
fare of the state . . . that is one of the inherent powers of the state 
government.” Here the court had before it the Civil War bounty 
cases. Therefore, its conscience was clear. In the seed loan case, 
the court recognizes an emergency and that the public welfare of the 


16 Mr. Cooley lines up the authorities in connection with the general topic of 
public purpose. Coonny, TAXATION, (4th ed. 1924) sec. 215. 


17 Opinion of Judges, 240 N. W. 600 (S. D. 1932) s. See (1932) 31 Micn. 
L. Rev. 120. 


18 Morris v. Handlin, supra, note 8. 
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whole state is concerned, yet they decide that to help the farmers 
would be dangerous because the Kansas court of 1875 said so. It 
is time for the courts to recognize the fullest extent of the ‘economic 
depression.” It is creating a new order of things. What was truth 
yesterday is an untruth today. The courts realize this, yet are ap- 
parently convinced that to depart from archaic principles of law 
would be dangerous and unsound. 


In at least one jurisdiction the constitutionality of the seed laws 
was upheld.'® This Montana court reasoned that if the farmers were 
to become paupers if no aid were forthcoming, then the purpose to 
aid them would be public. The court said of the Kansas case, “It 
no longer responds to the spirit nor meets the age which has learned 
that an ‘ounce of prevention is worth a pound of cure,’ and that it 
is sounder to help the needy to help themselves to retain or regain 
their self respect, than it is to wholly and forever keep them in the 
public charge.” The court said that if the object is to foster private 
enterprises and the benefit to the public is incidental, then the dona- 
tion may not be granted; but if the primary object is to prevent a 
class of needy citizens from becoming a public charge, the mere fact 
that their own efforts may be called into play to aid the design can- 
not make the object less public. The court said, “The application 
upon an extended scale of such laws as this can only come in sea- 
sons of true calamity, when the question is presented whether a most 
important element of the population shall starve, be idly supported 
by the public without any prospect of alleviation, or be helped to sus- 
tain themselves. That the solution of such a question is primarily 
of public concern is perfectly plain, and deference is due to any en- 
actment of the legislature in the rational effort to solve it.” 


To conclude, an economic crisis is facing the country today. The 
business of the farmers has been destroyed to such an extent that 
their salvation has become a matter of great importance to the gen- 
eral public. Their business is no longer a private one of which the 
concern to the public is only incidental. It has reached a point at 
which it has become affected with a public interest. Therefore, if 
the legislatures bring into play the theory of “preventive medicine,” 
who can say that their appropriations for the relief of the farmers 
are unconstitutional as mere gratuities? 


CLARENCE F. RoTHENBURG. 


19 State v. Wienrich, 54 Mont. 390, 170 Pac. 942 (1918); see Deering v. 
Peterson, 75 Minn. 118, 77 N. W. 568 (1898). 
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Tue Power OF THE FEDERAL Rapio CoMMISSION TO REGULATE OR 
CENsoR Rapio BROADCASTS 


Censorship or the regulation and control of radio programs has 
been the subject of much interest and some comment among lay- 
men.' From the legal point of view the extent to which the Federal 
Radio Commission may control the subject matter of radio broad- 
casts under the Radio Act of 1927 raises a timely question.? 

A radio station must have a license to operate.* This license the 
Commission is given the power to grant and renew.‘ The standard 


1 Radio Censorship (1925) 114 INDEPENDENT 583; Saving the Radio (1931) 
157 Outtook 87; Radio Advertising (1930) 2 Fortune 64, 69; Volkening, 
Abuses of the Radio (1930) 23 Current History 96; Lauter and Friend, 
Radio and the Censors (1931) 86 Forum 359; Hutchinson, Freedom of the Air 
(1931) 48 Curistian Century 340-3, 376-9, 407-9, 441-4, 478-81; Censor- 
ship? (1932) 2 Epucation By Rapio 78; Freedom of the Radio Pulpit (1932) 
49 CurIsTIAN CENTURY 112. 


* The station itself obviously may act as censor of the material it will broad- 
cast. It may refuse to accept paid advertising programs. See Sta-Shine 
Products Co. v. Station WGBB, 188 I. C. C. 271 (1932); Note (1933) 1 
Geo. Wasu. L. Rev. 240. 

Stations have repeatedly cut a speaker from the air for the use of profane 
language. 

This station privilege is subject to the limitations of Sec. 18 of the Act 
which provides that in cases of broadcasting by candidates for public office 
the station “shall afford equal opportunities to all other candidates for that 
office in the use of such broadcasting station” ... and “shall have no power 
of censorship over the material broadcast.” 

The radio listener himself is a censor when he selects the program to which 
he will listen. Commissioner Bellows thought the force of public opinion 
would control the character of the program. See (1927) First ANNUAL 
REP. OF THE FED. Rapio Comm. 160. 

The early attitude of the Commission itself is gleaned from its own state- 
ments: “. .. the Federal Radio Commission, under the present law, cannot, 
and will not interfere with any broadcaster’s right to control and censor his 
own programs.” (1927) First ANNUAL REP. OF THE FEp. RApIo Comm. 7; 
“The Commission has, of course, no power to censor programs and must pro- 
ceed cautiously in its regulation on this subject.” (1928) Seconp ANNUAL 
Rep. OF THE FEp. RApio Comm. 20. 

For other phases of radio censorship attention is directed to Duncan v. United 
States, 48 F. (2d) 129 (C. C. A. 9th, 1931), cert. den. 283 U. S. 863, 51 Sup. 
Ct. 656, 75 L. ed. 1468 (1930), prosecution under the last sentence of Sec. 29 
for the use of profane language; Sorensen v. Wood and KFAB Broadcasting 
Co., 123 Neb. 348, 243 N. W. 82 (1932), see note (1933) 82 A. L. R. 1106, 
liability of a station for defamation by a political speaker. 


344 Strat. L. 1162 (1927), 47 U. S. C. Supp. VI, sec. 81 (1932). “.. 
That no person, firm, company, or corporation shall use or operate any ap- 
paratus for the transmission of energy or communications or signals by radio, 

. except ... with a license in that behalf granted under the provisions of 
this chapter.” 

444 Strat. L. 1167 (1927), 47 U. S. C. Supp. VI, sec. 91 (1932); (Sec. 11 
of the Act) “If upon examination of any application for a station license or 
for the renewal or modification of a station license the licensing authority shall 
determine that public interest, convenience, or necessity would be served by 
the granting thereof, it shall authorize the issuance, renewal or modification 
thereof in accordance with said finding. . . .” 

Prior to Jan. 1, 1931 licenses were granted for a period not to exceed three 
months. 45 Stat. L. 373 (1928). Now licenses may be granted not to exceed 
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which guides the Commission in this licensing as set forth in Sec. 11 
of the Act is that of “public interest, convenience, or necessity.” ® 
In addition to equal territorial allocation and technical problems the 
character of prior programs has had some slight influence with the 
Commission and the Court in the past when granting licenses.* It 
remained, however, for the Dr. Brinkley and the Rev. Shuler cases 
to raise the question per se of whether the presentation of prior ob- 
jectionable programs was a sufficient reason under the “public inter- 


est, convenience, or necessity” clause of the Act for a denial of a 
renewal of the license to operate.” 





three years. 44 Strat. L. 1166 (1927), 47 U.S. C. Supp. VI, sec. 89 (1932). 
There is no limitation as to the minimum period, and the practice is to license 


stations for a much shorter period than three years, usually ninety days. (1932) 
3 Arr Law Rev. 96. 


5 Public interest, convenience, or necessity is a sufficient standard for an 
administrative body. See American Bond and Mortgage Co. and Trianon, Inc. 
v. United States of America, 52 F. (2d) 318 _ C. A. 7th, 1931). The phrase 
comes from public utility legislation. Cf. N. Laws 1892, c. 676, Sec. 59; 
1.C.C. Acr. 41 Strat. L. 456 (1920), 49 U. S. C. sec. 1 (18) (1926). Cald- 
well, The Standard of Public Interest, Convenience or Necessity as Used in 
the Radio Act of 1927 (1930) 1 Air Law Rev. 295. 

This standard is used primarily when technical problems of interference and 
equality of allocation are involved. Ansley v. Fed. Radio Comm., App. 
D. C. 19, 46 F. (2d) 600 (1930); Chicago Federation of Labor v. Fed. Radio 
Comm., 59 App. D. C. 333, 41 F. (2d) 422 (1930); Durham Life Ins. Co. v. 
Fed. Radio Comm., 60 App. D. C. 375, 55 F. (2d) 537 (1931); General Broad- 
casting System, Inc. v. Fed. Radio Comm., 60 App. D. C. 64, 47 F. (2d) 426 
(1931); Havens and Martin, Inc. v. Fed. Radio Comm., 59 App. D. C. 393, 
45 F. (2d) 295 (1930); The Journal Co. v. Fed. Radio Comm., 60 App. D. 
C. 92, 48 F. (2d) 461 (1931); Reading Broadcasting Co. v. Fed. Radio Comm., 
60 App. D. C. 89, 48 F. (2d) 458 (1931); WHB Broadcasting Co. v. Fed. 
Radio Comm., 56 F. (2d) 311 (App. D. C., 1932). 

6In Ansley v. Fed. Radio Comm., see Note 5, supra, the court observed 
with reference to the station involved that “much objectionable matter had 
been broadcast by it.” In Chicago Federation of Labor v. Fed. Radio Comm., 
see Note 5, supra, the court remarked that “the past record of station WCFL 
has not been above criticism.” But these are only dicta. 


7 KFKB Broadcasting Ass’n. Inc., v. Fed. Radio Comm., 60 App. D. C. 79, 
47 F. (2d) 670 (1931). Dr. Brinkley personally broadcast programs diag- 
nosing cases from symptoms submitted to him in letters and prescribed treat- 
ment, recommending prescriptions by number procurable from his Pharma- 
ceutical Association. The court said the practice was “inimical to public health 
and safety.” These facts appear to be a clear justification for the refusal to 
renew the license. See Caldwell, Censorship of Radio Programs (1931) 1 
Tour. or Rapto Law 441, 469; Note (1931) 40 Yare L. J. 967; Note (1931) 
2 Air Law Rev. 269; (1931) 35 Law Notes 35; (1931) 65 'U. S. L. Rev. 
502: (1931) 1 Jour. Rapto Law 131; (1932) 87 N. Y. L. J. 1098. 

Trinity Methodist Church, South v. Fed. Radio Comm.. 7 U. S. Daily 1736 
(Nov. 29, 1932); Cert. Den. 7 U. S. Daily, (Supp) 135 (Jan. 17, 1933) ; 
Order denying petition for certiorari withheld on argument by counsel of im- 
portance of question involved. 7 U. S. Daily 2016 (Jan. 19, 1933); Petition 
for rehearing for writ of certiorari denied, 7 U. S. Daily 2162 (Feb. 14. 
1933). (1933) 4 Am Law Rev. 96. The Rev. Dr. Shuler owned and operated 
the station licensed by the church and broadcast attacks on the judges of the 
courts in which cases before them were pending. (For this he was convicted 
of contempt. Ex parte Shuler. 80 Cal. Dec. 363, 292 Pac. 481 (S. C. L. A. 
Co., Cal., 1931); (1931) 15 Minn. L. R. 442-453, 468-469). He attacked 
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The limitations upon the Commission with respect to renewing 
licenses are primarily Sec. 29 of the Act and the First Amendment 
to the Constitution.* Section 29 of the Act gives the individual no 
greater freedom from federal control than does the First Amend- 
ment. It appears that the section was intended by Congress to re- 
mind the Commission of the First Amendment and forbid the in- 
fringement of this limitation. One authority has interpreted the 
constitutional guaranty to refer only to a “previous restraint,” * and 
it has been argued that Sec. 29 cannot be construed to do more than 
prevent the Commission from imposing a “previous restraint” upon 
programs; %.¢., to censor the programs prior to broadcasting.’® 
True, the denial was made because of past conduct; nevertheless, 
the denial of the renewal license should not take the form of a 
penalty for prior acts, and thus make an administrative board the 
criminal prosecutor, judge and jury.” 

The inescapable inference is that the Commission felt sure that 
the conduct of the station in the future would not be different from 
that in the past, and its decision was reached because it thought this 
future conduct would not meet the standard of “public interest, con- 
venience, or necessity.” ?* Had the Commission been satisfied that 
the station would become docile in the future, it is hard to believe 
that the license would have been denied. The result is a restraint 


the bar association for the recommendations it made for judges, charged judges 
with immoral acts, and made bitter attacks on certain religions, all without 
justification, except that the statements expressed his sentiments. Renewal of 
the license was denied. 

The Brinkley case differs from the Shuler case in the nature of the program 
broadcast, in the consideration by the court in the Shuler case of the constitu- 
tional guaranty of the First Amendment, and the unusual consideration by the 
United States Supreme Court before finally disposing of the case. 


844 Srat. L. 1172 (1927), 47 U. S. C. Supp. VI sec. 109 (1932). (Sec. 
29 of the Act). “Nothing in this chapter shall be understood or construed to 
give the licensing authority the power of censorship over the radio communica- 
tions or signals transmitted by any radio station, and no regulation or condi- 
tion shall be promulgated or fixed by the licensing authority which shall inter- 
fere with the right of free speech by means of radio communications. No 
person within the jurisdiction of the United States shall utter any obscene, 
indecent, or profane language by means of radio communications.” 

The First Amendment reads in part: “Congress shall make no law ... 
abridging the freedom of speech, or of the press... .” Any part of the radio 
act which gives the Commission the power to deny this guarantee should be 
unconstitutional. 

92 CooLey, CoNSTITUTIONAL LimiTATIONS (8th ed. 1927) 884. 

10 (1931) 2 Arr Law Rev. 269. 

11 This conclusion is in agreement with the inference that may be drawn 
from THE Report oF THE NATIONAL TRANSPORTATION ComMITTEE (New York, 
Feb. 13, 1933) with reference to the Interstate Commerce Commission, page 
30 et. seq. 

12In the Brinkley case any such a conclusion was supported by the fact that 
Dr. Brinkley continued his programs from station XER just across the 
Mexican border. 
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of speech which the Commission is reasonably assured would take 
place in the future, and the denial of the license is the imposition 
of a “previous restraint.” Following this line of reasoning and giv- 
ing any reasonably broad interpretation to the First Amendment, it 
appears at first glance that the constitutional guaranty has been 
violated. Similarly it is difficult to understand how such rulings of 
the Commission are not a violation of the natural meaning of Sec. 
29 requiring that “. . . no. . . condition . . . shall be fixed by the 
licensing authority which shall interfere with the right of free speech 
by means of radio. . . .” 

The conflict between Sec. 29 and Sec. 11 is evident. It is the 
conflict between the right of a single individual to unrestricted free 
speech, and the right of the general public in the use of the limited 
number of radio channels in the manner best suited to the public 
interest. The Court’s holding is that the former must give way to 
the latter."* The result is that “the right of free speech by means 
of radio” is given a restricted interpretation to now mean free speech 
that is in the public interest..* The result cannot be said to be un- 
desirable. With the difficulty regarding Sec. 29 disposed of by inter- 
pretation of that section, there remains to be found a satisfactory 
explanation with reference to the First Amendment, if the decisions 
are to be regarded as sound and uncontestable. 

With the advent of radio there arises a conflict between the Com- 
merce Clause and the First Amendment. Broadcasting is undeniably 
affected with a public interest,’® and it is too clear that it is interstate 
commerce to require discussion.‘* Congress, therefore, has the 


13 “Does this same constitutional guaranty apply to the airing of personal 
disputes and private matters? It seems to the Commission that it does not. 

. The right of the public to be free from disturbances of this sort are 
superior to those of the individual.” (1928) Seconp ANNUAL REP. OF THE 
Fev. Rapio Como., 

This is contrary to the well-known rule of interpretation that where specific 
and general provisions conflict, the specific governs. 

14 A criticism of corruption in governmental activities should not be denied 
if the charges can be substantiated. This should be in the public interest and 
the court intimates that this right would be protected. The question may also 
arise where a station advocates policies which differ from those of the Com- 
mission, or where the station owner is of a different political party than the 
majority of the Commission members. 

The Brinkley and Shuler cases would be authority for the rule that no speech 
which injuriously affects the public health, morals, or safety, would be in the 
public interest. The result is that the Commission is given the “police power” 
of the air. 

15 Radio listeners in 1930 were estimated at 50,000,000. 7 U. S. Daily 1491 
(Oct. 17, 1932). Today there are many more. Heinl, Js A Broadcasting 
Station a Public Utility? (1930) 6 Pustic Utmirres 344-9. The article is 
a collection of the opinion of experts, and the majority conclusion is: Yes. 

16 Whitehurst v. Grimes, 21 F. (2d) 787 (E. D. Ky. 1927), Note (1928) 26 
Micu. L. Rev. 919. United States v. American Bond and Mortgage Co., 31 
F. (2d) 448, 450 (N. D. IIL, 1929). 
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power to regulate it, and it may be argued that in so doing, it may 
control what is broadcast and censor or suppress any radio speech. 
If this is true, the constitutional guaranty of free speech would not 
apply when the speech crosses state lines. It is believed, however, 
that the First Amendment should control, and be a limitation on the 
Commerce Clause. The First Amendment is a limitation upon the 
federal government, and Congress should not control interstate com- 
merce when in so doing it violates the right to free speech.'” 

It is submitted that the best grounds for the decisions in the 
Brinkley and Shuler cases is that the denial of the license to operate 
a station is not a denial of free speech, but is only a denial of the 
use of a radio channel over which to carry the speaker’s voice.1* By 
treaty, this country is limited to some ninety channels for broadcast- 
ing, and these must serve the entire country; in most localities satis- 
factory reception can be had on only a few of these channels. The 
right to their use is a precious one and belongs to the American peo- 
ple. This right should not be given away free to certain individuals 
to do with as they choose, and to annoy and harrass the public in 
general. The people should be able to use the channels for broad- 
casting that which they desire, and that which best serves their inter- 
ests. The people, through Congress and through the delegation to 
the Commission accompanied by the “public interest” standard, are 
choosing the broadcasts they desire. A property right cannot arise 
in the use of a channel; *® at best there is a license to use it for the 
best interests of the public to which it belongs. Failing to do this 


17 It is hardly possible that the framers of the First Amendment were aware 
of the fact that speech would become a common item of interstate commerce, 
and therefore no conclusion can be drawn from their intention. The Amend- 
ment came after the Commerce Clause and can be regarded as a limitation 
on it for that reason. The Amendment is more specific in its prohibition, than 
is the grant of power under the Commerce Clause. 


18 To take away a man’s audience and force him to do his speaking where 
he cannot be heard is the equivalent of a denial of free speech. Both Dr. 
Brinkley and Rev. Shuler probably had audiences which they were prevented 
from reaching. 

Denial of the use of the press as a medium of reaching an audience would 
be unconstitutional under the freedom of the press provision. An analogy, 
however, of the radio and the newspaper fails, and the freedom of the press 
provision offers no assistance in the solution. There are only a limited number 
of radio channels, and there may be an infinite number of newspapers. A per- 
son may buy or start a newspaper through which to reach his audience, but 
he may not set up a radio station at will. If there were an infinite number 
of radio channels for use in this country, or if by a treaty, this country was 
limited to some 90 daily newspapers of 24 pages each, the analogy would 
have more force. 

19 American Bond and Mortgage Co. and Trianon, Inc. v. United States, 52 
F. (2d) 318 (C. C. A. 7th, 1931). The right is “permissive” and not “vested.” 
Great Lakes Broadcasting Co. v. Fed. Radio Comm., 59 App. D. C. 197, 37 
F. (2d) 993 (1930): Citv of New York v. Fed. Radio Comm., 59 App. D. 
C, 129, 36 F. (2d) 115 (1929). 
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no individual can be heard to complain when the people ask for its 
return for the use of someone who will better serve their interests. 


LELAND L. CHAPMAN. 


THe MarkKING STATUTE AS APPLIED TO PROCESS PATENTS 





















Process patents and mechanical patents represent two distinct types 
of monopoly. As to marking, at least, they should be approached 
with this distinction in mind. 

A few cases have been reported in which the court has been called 
upon to decide whether or not damages for infringement of a patent 
covering a process should be computed from the time the infringing 
acts began or from the time the infringer was given actual notice of 
his tort by the patentee. In reaching the conclusions, the courts have 
followed two different lines of thought in construing the statute; 
the one that the statute is applicable to all patentees whether the 
monopoly extends to an article or a process;* the other, that the 
statute cannot apply, since it is drawn only with reference to pat- 
ented articles inasmuch as this term is used continuously throughout 
its text.? 

In the case of Churchward International Steel Co. v. Bethlehem 
Steel Co.* the court purported to review the legislation leading up to 
the statute in its present form and on this basis reached the conclu- 
sion that the terms applied to all patentees. The reasoning used was 
wholly arbitrary in that it entirely disregarded familiar rules of 
statutory construction. The court said, “This provision began with 
Act August 29, 1842, c. 263, 5 Stat. L. 543, which required all pat- 
entees who made and vended to mark the patented articles, and car- 
ried a fine penalty for not so doing. This was followed by 12 Star. 
L. 246, March 2, 1861, which contained the same requirements and 
denied the right to damages unless notice was given. It is to be 
observed that both these acts were limited to patentees who made and 
vended. Then came Act July 8, 1870, c. 230, 16 Stat. L. 198, which 
extended the provision to all patentees and to all persons who made 
and vended, and the same phraseology is found in R. S. 4900 as we 




















1 Churchward International Steel Co. v. Bethlehem Steel Co., 262 Fed. 438 


(E. D. Penn. 1919); Parker Rust Proof Co. v. Ford Motor Co., 23 F. (2d) 
502, (E. D. Mich., 1928). 


2U. S. Mitis Co. v. Carnegie Steel Co., 89 Fed. 206 (W. D. Penn. 1898), 
aff'd. without opinion, 90 Fed. 829 (C. C. A. 3d, 1898); U. S. Mitis Co. v. 
Midvale Steel Co., 135 Fed. 103 (E. D. Penn. 1904); Wagner vy. Corn Prod- 
ucts Refining Co., 28 F. (2d) 617 (N. J. 1928). 

3 Supra note 1. 
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now have it.”* There are at least two grounds on which this con- 
struction of the statute may be regarded as faulty. As a general rule 
of statutory construction, it is commonly said that unless the legisla- 
tive intent clearly appears the statute should not be construed to 
prejudice rights existing prior to the passage of the revised act.> The 
necessary legislative intent does not seem to be as clearly apparent 
as the court in the Churchward case assumed, since many courts have 
found to the contrary.* The second ground is in the rhetoric of the 
law itself. The first clause reads, “It shall be the duty of all pat- 
entees and their assigns and legal representatives, and of all persons 
making or vending any patented article for or under them, to give 
sufficient notice to the public that the same is patented; * * *” 
Unless the word “same” has for its antecedent the patentee men- 
tioned, which hardly seems logical, it must refer to the article which 
must have been made or vended before the duty devolves on anyone. 
The duty is to give notice to the public that the same is patented, 
and this is to be done by marking. Even the first clause then, should 
be held to refer only to patented articles, and not to patented proc- 
esses in which case it is impossible to mark. The injustice of a mis- 
application of the law is seen in the case of Parker Rust Proof Co. 
v. Ford Motor Co." In that case the defendant had consciously ap- 
propriated the plaintiff's process and used it secretly for a considera- 
ble time. He had actual knowledge of the patent. Even after noti- 
fication of his infringement the use was continued. In awarding 
damages to the defendant the court, purporting to find an authority 
directly in point, held that nothing could be recovered prior to the 
date of actual notice. The loss to the plaintiff amounted to some 
$250,000.00. The authority relied on by the court was the well- 
known case of Muther v. United Shoe Machinery Co.* which dealt 
entirely with a mechanical patent and in which the patentee was 
penalized for his failure to mark.® 


4 All of the opinion dealing with process patents, quoted, is termed “pure 
obiter” by Judge Rellstab in the Wagner case, since the court was considering 
patents on products termed “alloyed steels.” 

5 Goodman v. Carroll, 205 Ala. 305, 87 So. 368 (Ala. 1921). 

6 Supra note 2 and Ollson v. United States, 72 Ct. Cl. 72 (1931). 

7 Supra note 1. 

821 F. (2d) 773, (Mass. 1927). In both the Parker case and the Muther 
case the defendant had consciously infringed the plaintiff’s patent for some 
time before actual notice of his infringement was given him. In each case 
infringement continued after notice and it is for this infringement that dam- 
ages were awarded. It will be seen by comparing the two that the cases are 
analagous on the facts except for the one vital difference that the patent in 
the Muther case was for an eveletting machine, perfectly susceptible to mark- 
ing, while in the Parker case the patent was for a process of rust proofing iron 
and steel. Thus in one case the patentee had an opportunity to comply with 
the statute and did not. while in the other, no such opportunity was present. 

®See (1933) 1 Geo. Wasn. L. Rev. 227. 
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A very enlightened opinion holding that the statute has no proper 
applicability to process patents was handed down in the case of 
Wagner v. Corn Products Co.'° This decision was based primarily 
on the ground that the marking could be required only on tangibles 
—articles, and that a process by its very character defies marking or 
labeling. The court in that case also reviewed the legislation leading 
up to the act in its present form, and as opposed to the court in the 
Churchward case, fails to find the legislative intent to put an ab- 
solute duty on all patentees. The manufacturer using a process finds 
himself between two horns of a dilemma. The product, or article 
of manufacture is the only tangible thing which he can mark. If 
he marks this article in the manner set forth by the statute he is 
guilty of false labelling.‘ If he fails to mark it he is penalized for 
his omission. 

Inasmuch as the statute is in derogation of previously existing 
rights and should therefore be strictly construed, the best possible 
interpretation of it seems to be a limitation to those patentees who 
have an opportunity to comply with its terms. This interpretation 
would exclude patentees of process patents as well as those who for 
reasons of their own have never made or marketed their invention, 
but have been content to exercise the right of exclusion given them. 


ALLEN OWEN. 


THE DEFENSE OF INTERVENING RIGHTS IN Suits BASED ON 
REISSUE PATENTS 


The questions relating to intervening rights, which arise in many 
suits involving the infringement of Reissue Patents, have not been 
uniformly answered in the decisions of the various circuit courts of 
appeals. The final word on intervening rights rests with the Supreme 
Court of the United States,’ but this matter has not been directly 
considered by that tribunal.2 The Supreme Court invited the pres- 
entation of these questions by issuing certiorari in the case of Keller 
v. Adams-Campbell.2 This case, however, was dismissed when it 
became apparent that the question was not, in fact, presented.* 


10 Supra note 2. 
11 See R. S. 4901. 

1 Wa ker, Patents (5th ed. 1929) 374. 

2 (1931) 44 Harv. L. Rev. 959-63. 

3264 U. S. 314, 44 Sup. Ct. 356, 68 L. ed. 705 (1924). 


4A petition for a writ of certiorari was also granted in the case of Ashland 
Fire Brick v. General Refractories, 27 F. (2d) 744 (C. C. A. 6th, 1928). This 
case was unfortunately dismissed, upon motion of counsel for the petitioner, 
without giving the Supreme Court an opportunity to render a decision, 278 U. 
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There are apparently two type situations wherein the defense of 
intervening rights has been advanced in suits based upon the infringe- 
ment of reissue patents. These two types may be conveniently 
termed, the “broadened reissue’’® and the “invalid original patent.” 
Of these two, the former more frequently arises and the majority of 
the relevant cases deal with this situation. It is to be noted that the 
reissue statute does not in express terms provide for broadened re- 
issues,* and that the Supreme Court has, in most instances, held 
broadened reissues invalid.? This would seem to indicate that a de- 
fense based upon equities acquired by the defendant should be con- 
sidered by the courts. 

The question of intervening rights arises in suits involving broad- 
ened reissues whenever a person manufactures or sells an article or 
machine, or uses a process, in the interval between the grant of an 
original patent and the reissue thereof, which acts infringe the reissue 
claims but do not infringe the claims of the original patent. There 
is dictum, in at least one case, to the effect that the infringing acts 
must begin after the grant of the original patent. A later case in a 
lower court of the same circuit, in which the question was directly in 
issue, holds that such acts may create a valid defense, even though 


S. 662, 49 Sup. Ct. 7, 73 L. ed. 569 (1928). The decision of the district court, 


contains an extensive review of the decisions of the Supreme Court and lower 
courts bearing upon the doctrine of intervening rights. 15 F. (2d) 215 (E. D. 
Ky. 1926). 

5 It is submitted that the only logical definition of a broadened reissue, is a 
reissue having claims which embrace subject matter not embraced by the claims 
of the original patent. This would include reissue claims which are narrower 
in some respects than those of the original patent but broader in others. The 
majority of decisions support this definition. For an express holding to this 
effect, see Fox Typewriter v. Corona, 282 Fed. 502 (C. C. A. 6th, 1922). At 
least one case, however, holds that the claims of a reissue patent are narrower, 
although the device in question infringed the reissue claims but did not infringe 
the claims of the original patent. Woodbine v. Boyle, 279 Fed. 609 (C. C. A. 
9th, 1922), cert. den. 260 U. S. 731, 43 Sup. Ct. 93, 67 L. ed. 486 (1922). 

645 Strat. L. 732 (1928), 35 U. S. C. Supp. VI sec. 64 (1932), R. S. 4916. 
“Whenever any patent is wholly or partly inoperative or invalid, by reason of 
a defective or insufficient specification, or by reason of the patentee claiming 
as his own invention or discovery more than he had a right to claim as new, if 
the error has arisen by inadvertence, accident, or mistake, and without any 
fraudulent or deceptive intention, the commissioner shall, on the surrender of 
such patent and the payment of the duty required by law, cause a patent for 
the same invention, and in accordance with the corrected specification, to be 
reissued to the patentee or to his assigns or legal representatives, for the un- 
expired part of the term of the original patent, 5 

7 For example see Coon v. Wilson, 113 U. S. 268, 5 Sup. Ct. 537, 28 L. ed. 
963 (1885); Parker and Whipple Co. v. Yale, 123 U. S. 87, 8 Sup. Ct. 38, 31 

887): Huber v. Nelson Mfg. Co., 148 U. S. 270, 13 Sup. Ct. 603, 
. ed. (1893) ; Dunham v. Dennison Mfg. Co., 154 U. S. 103, 14 Sup. 
Ct. 986, 38 L. ed. 924 (1894). ’ 

That a broadened reissue may be valid, however, under the “defective and 
insufficient clause” of the statute, was settled by the Supreme Court in Topliff 
v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. ed. 658 (1892). 

8 Autopiano v. American, 222 Fed. 276 (C. C. A. 2d, 1915). 
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they began prior to the issue of the original patent. Also in cases, 
in which the question was directly in issue, it has been held that the 
acts must begin before the filing of the reissue application,’® although 
inferences to the contrary appear in other cases." 

At least two types of decisions are possible which may be based 
upon a showing by the defendant that he has acquired intervening 
rights. One is a determination that the plaintiff is estopped to en- 
force the reissue patent against the defendant and the other is a 
decree that the reissue is invalid. The former type of decision is 
apparently favored in the second, third, sixth and eighth circuits,'* 
and appears the more logical. The “estoppel” theory presumes that 
the defendant has relied upon an apparent dedication of all that was 
disclosed in the original patent but not claimed therein. The courts 
have not always insisted upon actual knowledge of the original patent 
and reliance thereon.’* In some cases, however, the facts show actual 
reliance.** It is submitted that proof of actual knowledge of and 
reliance upon the original patent should not be required. By anology 
to a decision relating to the marking of patented articles,’® which 
holds that the defendant is charged with constructive notice of all 
issued patents, it does not seem unreasonable to give the defendant 
the benefit of this constructive notice to perfect his defense. Also 
from a realistic view, it is generally true, that relevant patents have 
been considered by the defendant or his agent. Manufacturers do 
not ordinarily branch into new fields without determining the exist- 
ence of infringed patents. This consideration, in many instances, 
might be very difficult to prove. It might consist only in a reading 
of the claims by a patent searcher employed by the manufacturer’s 
attorney. 

It has been held in the fourth circuit that no reliance can be placed 
upon the apparent dedication of subject matter disclosed but not 
claimed, and that notice must be taken of the patentee’s right to re- 
issue within a reasonable time.’® The opposite view taken in a later 


® Moto Meter v. E. A. Laboratories, 55 F. (2d) 936 (E. D. N. Y. 1932). 

10 Howe v. Coffield, 197 Fed, 541 (C. C. A. 4th, 1912); Ashland Fire Brick 
v. General Refractories, supra note 4; cf. Naivette, Inc. v. Bishinger, 61 F. 
(2d) 433 (C. C. A. 6th, 1932). 

11 The courts say before the grant of the reissue. Autopiano v. American, 
supra note 9; Krauth v. Autographic, 285 Fed. 199 (N. D. N. J. 1921). 

12 Moto Meter v. E. A. Laboratories, supra note 9; Ashland Fire Brick v. 
General, supra note 4; Bull Dog Floor Clip v. Munson, 19 F. (2d) 43 (C. C. 
A. 8th, 1927); see Krauth v. Autographic, supra note 11. 

18 No allegation of actual knowledge of the patent is found in Moto Meter v 
E. A. Laboratories, supra note 9, or Autopiano v. American, supra note 8. 

14 Ashland Fire Brick v. General, supra note 4. 7 

15 Olsson v. United States, 72 Ct. Cl. 72 (1931). For a discussion of this 
question, see (1933) 1 Gro. Wasu. L. Rev. 227-30. 

16 Crown Cork v. Aluminum, 108 Fed. 845 (C. C. A. 4th, 1901). 
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case in the sixth circuit is believed to be preferable.'? The later case 
held that the right of reissue to broaden claims is exceptional and 
competitors are not bound to take notice thereof. This view is be- 
lieved to be sound. Any other view would tend to retard the progress 
of the arts rather than promote them. It would place too great a 
burden upon a manufacturer to require him to wait until the pat- 
entee’s rights to reissue had lapsed, or to make an exhaustive and 
expensive investigation of the prior art in an effort to determine 
whether or not broader claims could be made in the reissue. Even 
then he would have to take his chances upon what claims would be 
considered allowable by the Patent Office. All recently granted pat- 
ents in the field of his proposed activity would have to be considered. 

Lack of reasonableness of the reliance of the defendant upon the 
apparent dedication of matter not claimed in a patent is apparently 
effective to rebut the defense of intervening rights. Notification that 
the patentee considered the defendant an infringer soon after the 
grant of an original patent’® or that the defendant had knowledge of 
the patentee’s copending application containing broader claims,’® has 
been held to negative this defense. Under the estoppel theory this 
is thought to be sound. The decisions holding that intervening rights 
must arise before the patentee files his reissue application®® can be 
supported upon this basis under present conditions. It has been 
pointed out by another writer, that these decisions are difficult to 
support, if the defendant had no knowledge of the reissue applica- 
tion.2*_ At the present time, notices of reissue applications are placed 
in the files of original patents at the Patent Office as suggested by 
that writer and are available to the public. It is thought that a man- 
ufacturer branching into new fields can be reasonably charged with 
constructive notice of a reissue application since the usual infringe- 
ment search will disclose these notices. 

The decisions of the courts in the different circuits are not in 
agreement as to the measure of immunity afforded a defendant under 
the “estoppel” theory. A decision in the second circuit holds that 
the defendant had acquired the equivalent of an irrevocable license 
to manufacture and sell articles.22 No consideration was apparently 
given to the relative equities of the parties. From the facts of the 
case it did not appear that any rights, which could have been acquired 


17 Ashland Fire Brick v. General Refractories, supra note 4. 


18 Bertels v. Trethaway, 175 Fed. 971 (M. D. Penn. 1910); Crown Cork v. 
Aluminum, supra note 16. 


19 Murphy v. Pacific, 295 Fed. 745 (N. D. Calif. 1916). 
20 Supra note 10. 
21 Supra note 2. 
22 Supra note 8. 
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by the defendant, justified immunity to this extent. A decision in the 
eighth circuit permitted the defendant only to sell articles made be- 
fore the grant of the reissue.** A later decision in the sixth circuit 
took into consideration the investment made by the defendant and 
resultant hardship upon him and held that he had an implied license 
to continue the use of machines already installed.** The theory of 
this case was supported by a recent decision in the same circuit which 
held that, in the absence of equitable considerations, the license termi- 
nated with the filing of the reissue application.** The sixth circuit 
rule is apparently sound and it is submitted that the privileges given 
the defendant should be commensurate with the equities in his favor. 

It has been indicated above that the “void reissue” type of decision 
may result when the defendant makes out a case of intervening rights. 
No really satisfactory decisions to this effect, however, have been 
found. Decisions from the fourth circuit indicate that the court 
would declare a broadened reissue void if this question were directly 
presented.*® <A decision of the Circuit Court of Appeals of the Sev- 
enth Circuit contains a flat holding, that a broadened reissue is void 
upon the grounds of intervening rights.** The facts, however, disclose 
a lapse of ten years between the grant of the original patent and the 
filing of the reissue application. A subsequent case in a lower court 
of the same circuit holds that broader claims are void because applied 
for after the intervention of adverse rights.** In this case the claims 
were also held void upon three other grounds. A case in the ninth 
circuit holds a broadened reissue void on the grounds of intervening 
rights.2® In this case there was a lapse of five and one-half years 
before the reissue application was filed and the decision was also put 
on the grounds of laches. No case has been found in which the 
determination of the effect of intervening rights was necessary to the 
decision and in which the reissue was held invalid. Several Supreme 
Court decisions invalidating broadened reissues, which were applied 
for shortly after the grant of the original patent, might be interpreted 
to support the theory that broadened reissues should be declared in- 
valid, when met by a defense of intervening rights.*° The decisions 
in these cases, however, were put on other grounds such as laches on 


23 Bull Dog Floor Clip v. Munson, supra note 12. 

24 Ashland Fire Brick v. General Refractories, supra note 4. 

25 Naivette, Inc. v. Bishinger, supra note 10. 

26 Frick v. Lindsay, 27 F. (2d) 59 (C. C. A. 4th, 1928); see Howe v. Cof- 
field, supra note 10. 

27 General Electric v. Richmont, 178 Fed. 84 (C. C. A. 7th, 1909). 

28 Cover v. American, 188 Fed. 670 (N. D. Ill. 1911). 

29 Supreme v. Security, 299 Fed. 65 (C. C. A. 9th, 1924). 

30 Coon v. Wilson, supra note 7; Parker and Whipple v. Yale, supra note 7; 
Dunham vy. Dennison, supra note 7. 
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the part of the patentee or that the reissue was not for the same 
invention as the original. The “void reissue” type of decisions of the 
circuit courts, it is believed, have resulted from the failure to dis- 
tinguish between the personal defense of intervening rights and situa- 
tions, in which a reissue is void because of laches under the two- 
year rule first announced in Miller v. Brass,** or because not for the 
same invention. 

A writer in the Journal of the Patent Office Society advances the 
proposition, that intervening rights should invalidate any claims dif- 
fering from the claims of the original patent, and suggests legislation 
codifying this proposition, in order to clear up conflicts in the deci- 
sions among the various circuits.*? It is hard to see that, merely be- 
cause one person acquires rights which should not be abridged by a 
subsequent reissue, the patentee should lose all rights to prevent 
others from appropriating his invention. If the “invalid reissue” 
view is logical, the defendant should be able to defeat a broadened 
reissue by showing that a third person, not a party to the suit, has 
performed -acts which would raise intervening rights available to the 
third person. No cases have been found which extend the defense 
of intervening rights to that extreme. It is submitted that the de- 
fense of intervening rights should be treated as a personal defense 
to give the defendant the equivalent of a license commensurate with 
the equities he has acquired. 

The defense of intervening rights has also been advanced in “void 
original patent” situations, in which a broad original patent was 
known to be invalid in view of the prior art or had been declared 
invalid in litigation and was subsequently reissued with narrower 
valid claims. The courts have apparently not looked with favor upon 
this defense in such cases. They have almost uniformly held that 
under these circumstances, intervening rights do not arise.** The 
fact that defendant was infringing the claims of the original patent 
appears to be the controlling factor in these decisions. In a proper 
case, in which the original patent had been declared invalid in litiga- 
tion or was notoriously invalid, it is thought that there may be a 
basis for allowing such a defense. It is not uncommon, that a patent 
is issued, through inadvertance by the Patent Office, when a refer- 
ence clearly anticipating all the claimed subject matter is known to 

31104 U. S. 350, 26 L. ed. 783 (U. S. 1881). 

82 (1932) 14 J. Pat. Orr. Soc. 564-73. 

88 Ball and Roller v. Sanford, 297 Fed. 163 (C. C. A. 2d, 1915) ; Babcock and 
Wilcox v. Springfield, 16 F. (2d) 964 (C. C. A. 2d, 1927); Cert. den. 275 U. 
S. 528, 48 Sup. Ct. 21, 72 L. ed. 408 (1927); Krauth v. Autographic, supra 
note 11; Steiner and Voegtly v. Tabor, 178 Fed. 831 (C. C. N. J. 1910); Mo- 
tion Picture v. Laemmle, 214 Fed. 787 (S. D. N. Y. 1914); cf. Woolwine v. 


Boyle, supra note 5; but see Diamond Drill v. Mitchell, 269 Fed. 261 (C. C. 
A. 9th, 1920). 
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the defendant. The existence of the statutory prerequisites, essential 
to the right of reissue, are peculiarly within the knowledge of the 
patentee. It is not believed that a manufacturer should be put to the 
burden of determining whether or not narrower and valid claims 
could be obtained by a reissue. This is especially true where a man- 
ufacturer has made considerable expenditures in developing a product 
or process and then discovers an apparently invalid patent which 
might possibly be reissued so as to be valid and infringed. Unless 
the defense of intervening rights is available to him, he would be 
forced to wait until the expiration of the patent in order to be safe, 
since the courts do not ordinarily consider laches in the case of a 
narrower reissue.** It is to be noted, however, that the reissue 
statute provides in express terms for narrowed reissues.** It would 
seem, therefore, that the defense of intervening rights against a nar- 
rowed reissue, would be justifiable, only in cases in which the de- 
fendant would otherwise be subjected to inequitable hardship. 

The decision in Ashland Fire Brick v. General Refractories,*® which 
was handed down in the Circuit Court of Appeals of the Sixth Circuit, 
is believed to be the best reasoned case upon the subject of inter- 
vening rights.*7 Judge Denison, speaking for the court, considered 
the most important questions involved and it is submitted, that he 
answered them correctly. He held, that a valid defense of inter- 
vening rights may arise by reason of acts of the defendant, after 
the grant of the original patent and before the application for a 
broader reissue is filed. He subscribed to the “estoppel” theory and 
held, that the defendant had acquired rights in the nature of a li- 
cense giving him privileges under the reissue. He considered the 
equities of the two parties and granted immunity to the defendant, 
consistent with the equities. He recognized that all of the elements 
of a conventional estoppel may be difficult to find and discussed this 
question, although the necessary elements were present in the case. 
He held that the general validity of the reissue was not affected by 
intervening rights and pointed out the distinction between cases in- 
volving this question and cases in which the broadened reissue was 
invalid because of laches, as not being for the same invention or be- 
cause no inadvertence, accident or mistake was shown. The law of 
this case might well be generally adopted by the federal courts. 

S. W. Brore. 

34 Motion Picture v. Laemmle, supra note 33. 

35 Supra note 6. 

36 Supra note 4. 

87 It is believed, that some credit for this decision must be given to Judge 
Cochran of the lower court for the background furnished by his extensive study 


of the prior decisions, even though his conclusions were found erroneous by the 
upper supra note 4. 
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CLass EXEMPTIONS IN RECENT Motor CARRIER LEGISLATION 


What classes of carriers or of goods carried may be validly. ex- 
empted from regulations governing highway motor carriers, without 
a denial of equal protection and without invalid discrimination? 
Recent court decisions have enlarged the number and broadened the 
scope of the classes of persons and property validly exempted from 
provisions of state regulations governing common and contract car- 
riers. 

The United States Supreme Court in two recent decisions has up- 
held the validity of exemptions attacked as being discriminatory and 
as denying equal protection guaranteed by the 14th Amendment. In 
Continental Baking Company v. Woodring’ a Kansas statute? was 
declared constitutional which taxed and regulated motor carriers, but 
exempted from its provisions all vehicles operating wholly within a 
city or village; private carriers operating within 25 miles of the city 
or village; transportation of live stock and farm products to market 
by the owner or supplies for his own use; transportation of children 
to and from school. In Sproles v. Binford* the Court held a Texas 
statute* constitutional which provided for the exemption of imple- 
ments of husbandry and highway building and maintenance machinery 
from size limitations on vehicles; the exemption of vehicles trans- 
porting property to and from common carriers’ loading points from 
limitations respecting length and height; and the limitation of the 
maximum weight load to 7,000 pounds for carriers of freight, though 
it imposed no weight limitation on passenger highway carriers. 

Other federal courts have held constitutional the following statutes 
containing the classifications stated: (a) a Florida statute permitting 
24,000 pounds maximum weight to be transported by common motor 
carriers, while restricting all others, including private contract car- 
riers, to a maximum weight of 16,000 pounds;* (b) an Oklahoma 
statute exempting from mileage tax and from maximum carrying 
capacity tax, all owner-carriers transporting their own live stock or 
farm products in raw state, and road materials for public highways ; 
also applying a higher mileage tax rate to contract carriers than to 
common carriers;® (c) a Missouri statute of general regulation of 


1286 U. S. 252; 52 Sup. Ct. 595; 76 L. ed. 1155 (1932). 

2 Motor VEHICLE Act or KANsSAS—Laws of 1931, c. 236. 

3286 U. S. 374; 52 Sup. Ct. 581; 76 L. ed. 1167 (1932). 

4Tex. Comp. STAT. (Vernon’s Supp. 1931) Art. 827a. 

5 Act Fla. 1931, c. 14764, sec. 11; Acts Fla. 1931, Ex. Sess. 15625, sec. 
: Ae a City Grocery Co. v. State Road Dept. of Fia., 60 F. (2d) 331 

la 

6 Chaps. 253, 254, Session Laws of Okla. 1929, upheld in Broadway Express 
v. Murray, 60 F. (2d) 293 (W. D. Okla. July 1932) ; ; and Grolbert v. Okla. 
Tax Comm., 60 F. (2d) 301 (W. D. Okla. July 1932). 
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motor carriers, exempting vehicles used to transport farm and dairy 
products to market, also exempting vehicles used exclusively in dis- 
tribution of newspapers to subscribers or distributors;* (d) an II- 
linois statute limiting the maximum length of combination vehicle 
with semi-trailer to 35 feet, while permitting combination vehicle with 
trailer a 40-foot length; exempting from length limitation such ar- 
ticles as poles, piling, beams and other structural units incapable of 
dismemberment; authorizing special 10-day permits in emergency 
cases; exempting from license requirements tractors used in agri- 
cultural pursuits or by residents in road work.® 

Subsequent in date to the decisions in the federal courts cited 
above, are two decisions in state courts upholding the constitutionality 
of highway regulations attacked as denying equal protection. The 
Supreme Court of Florida in Riley v. Lawson® sanctioned the statu- 
tory requirement that contract carriers engaged in continuous or 
recurring service be required to obtain certificates of public con- 
venience and necessity while contract carriers in intermittent carriage 
were exempted from such regulation. But by far the most extensive 
and most debatable classification yet approved, occurred when the 
Montana Supreme Court handed down its decision in the case of 
Barney v. R. R. Comm’rs’® in which it upheld the validity of a statute 
permitting complete exclusion of contract carriers from the high- 
ways. The sole question presented was the validity of prohibiting a 
contract carrier from operating over the highways in order to protect 
existing railroad carriers from undue competition, upon the formal 
protest by the railroads that the service rendered by them would be 
impaired. In answer to the contention that the statute denied equal 
protection, the Court held that the act was justified as a proper exer- 
cise of police powers and that the contract carrier “was not denied 
the equal protection of the law.” This raises a question of the 
degree of security offered under the equal protection clause if the 
police powers are to be held paramount in a classification directly 
applied so as to control competition between a public utility and a 
lawful private business. The general attitude of the courts in this 
field seems well summed up in the declaration that a legislative classi- 
fication should be upheld “if any state of facts reasonably can be con- 
ceived that would sustain it.” MARGUERITE RAWALT. 

7™Mo. St. Ann. secs. 5264-5280, 5285, upheld in Schwartzman Service Inc. 
v. Stahl, 60 F. (2d) 1034 (W. D. Mo. July 1932). 

8 Laws Ill. 1931, HP 793, upheld in Contract Cartage Company v. Morris, 59 
F. (2d) 437 (W. D. Ill. June 1932). 

9143 So. 619 (Fla. 1932) upholding Comp. Gen. Laws Fiorina, Supp. 1932, 
“0 Pe. (2d) 82 (Mont. 1932) upholding Mont. Laws 1931, c. 184. See re- 


cent case (1933) 1 Gro. Was. L. Rev. 422 
11 Supra note 7. 
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BaNKRuPTcy—Crepitors—Acts oF Bankruptcy.—Pilaintiff, 
upon the application of defendant, became surety on the bond of a 
third person to secure payment of any judgment which might be 
obtained against him for personal injury resulting from a fireworks 
display. In consideration of plaintiff’s undertaking, defendant agreed 
to indemnify it against every claim or liability on the bond. One 
who was injured at the display sued the principal and secured a ver- 
dict on March 4, 1930. Judgment was entered on April 10, 1930, 
but defendant in the meantime, on March 18, 1930, had conveyed all 
her property without consideration to one who, the same day, mort- 
gaged part of it and reconveyed without consideration to defendant’s 
husband. The judgment creditor, unable to collect from the prin- 
cipal, secured satisfaction of the judgment from plaintiff, the surety, 
by prescribed statutory proceedings. Plaintiff then on July 16, 1930, 
filed a petition in involuntary bankruptcy against defendant alleging 
her insolvency and that her conveyance of March 18th was made 
with the intent to hinder, defraud and delay it, her only creditor. The 
District Court adjudged defendant a bankrupt but the judgment was 
reversed in the Circuit Court of Appeals. The case then went up 
to the United States Supreme Court on writ of certiorari. Held, 
that defendant’s conveyance was an act of bankruptcy. Reversed 
and remanded. American Surety Company v. Teresa Marotta, 53 
Sup. Ct. 260, 77 L. ed. (Adv. Op.) 340 (U. S. 1933). 

At the time of defendant’s conveyance and until the entry of judg- 
ment against the principal, plaintiff's claim was contingent. Con- 
tingent claims were at one time held not provable in bankruptcy. Jn 
re Inman and Co., 171 Fed. 185 (N. D. Ga. 1909); In re American 
Vacuum Cleaner Co., 192 Fed. 939 (N. J. 1911). The force of 
this doctrine has had diminished effect ever since the payee of a 
note, endorsed by the bankrupt and unmatured at the time of the 
adjudication, has been held to possess a provable claim. Maynard 
v. Elliott, 283 U. S. 273, 51 Sup. Ct. 390, 75 L. ed. 1028 (1931). 
The Circuit Court of Appeals, however, held the plaintiff’s claim not 
provable at the time of the conveyance. That Court also accepted 
defendant’s contention that a fraudulent conveyance, to constitute 
an act of bankruptcy, must be made with the intent to hinder, delay, 
or defraud a creditor having a claim provable at the time of the con- 
veyance. Marotta v. American Surety Co., 57 F. (2d) 829 (C. C. 
A. Ist, 1932). It is true that petitioning creditors must have prov- 
able claims at the time the petition is filed. Cutler v. Nu-Gold Ring 
Co., 264 Fed. 836 (C. C. A. 8th, 1920). But Section 3 (a) of the 
Bankruptcy Act, defining acts of bankruptcy, does not expressly re- 
strict creditors against whom an act of bankruptcy may be com- 
mitted to those with provable claims. See 30 Stat. L. 546 (1898), 
11 U. S. C. sec. 21a (1926). At least one previous case, however, 
has assumed that limited interpretation. See Jn re Brinckmann, 103 
Fed. 65, 67 (Ind. 1900). In the principal case the court adopts the 
common law meaning of “creditor” as used in the provision that 
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“creditor” shall include anyone who owns a demand or claim prov- 
able in bankruptcy. 30 Stat. L. 544 (1898), 11 U. S. C. sec. la 
(9) (1926). It rejects the construction of the Court of Appeals 
that “include” must be taken to be a word of limitation, the equiva- 
lent of “include only.” This broader interpretation of the meaning 
of words qualified by “shall include” in the Bankruptcy Act has a 
precedent in Jn re Harper, 175 Fed. 412, 423 (N. D. N. Y. 1910), 
where it was held that “debt” was not limited to any debt, demand, 
or claim provable in bankruptcy. 30 Start. L. 544 (1898), 11 U. S. 
C. sec. la (11) (1926). 

The principal case takes the view that plaintiff became the creditor 
of defendant and became entitled to protection from fraudulent con- 
veyances from the moment the suretyship was undertaken. See 
Fidelity and Guaranty Co. v. Centropolis Bank, 17 F. (2d) 913, 916 
(C. C. A. 8th, 1927); Keel v. Larkin, 72 Ala. 493, 500 (1883) ; 
Mowry v. Reed, 187 Mass. 174, 177, 72 N. E. 936, 937 (1905) ; 
Longbridge v. Bowland, 52 Miss. 546, 556 (1876). It is well settled 
that a guarantor, a surety and an indorser are creditors. Williams 
v. United States Fidelity and Guaranty Co., 236 U. S. 549, 35 Sup. 
Ct. 289, 59 L. ed. 713 (1915); Swarts v. Siegel, 117 Fed. 13 (C. 
C. A. 8th, 1902); Kobusch v. Hand, 156 Fed. 660 (C. C. A. 8th, 
1907) ; Stern v. Paper, 183 Fed. 228 (N. D. 1910). But the doc- 
trine of the principal case is a further step in protection of those 
creditors whose claims might once have been held so contingent as 
to be not entitled to protection. The result prevents a debtor from, 
in effect, retaining property free from the claims of creditors. That 
result is one of the principal purposes of bankruptcy law and any 
construction of the act should be with that object in view. In re 
Evans, 235 Fed. 956, 960 (Idaho 1916). H. D. L. 





CrrizENS—NATURALIZATION "THROUGH PARENT—RESIDENCE IN 
THE Unitep STATES—LAWFUL ENTRY REQUIRED.— 


CITIZENS—NATURALIZATION—CANCELLATION OF CERTIFICATE— 
Errect RETROACTIVE AS TO ALL Parties CLAIMING THROUGH It.— 
On habeas corpus arising out of deportation proceedings against Al- 
fonso Gaudelli, the issue was the fact of his American citizenship. 
He was born in 1904 in Italy, the son of an alien. His father was 
naturalized in this country in 1906, soon thereafter returned to Italy, 
served in its army and has since resided there. The son continued 
to dwell in Italy until 1925. In that year he came to the United States 
for the first time. He was admitted on an American passport issued 
to him abroad on his sworn application in which, in order to claim 
citizenship under the statutes, he falsely alleged that he had previously 
resided here for four years. Rev. Stat. sec. 2172 (derived from the 
Act of April 14, 1802, 2 Srar. L. 155), 8 U. S. C. sec. 7 (1926). 
In 1929 his father’s certificate of naturalization was canceled for its 
having been fraudulently obtained. Thereafter deportation proceed- 
ings were instituted against the son, and habeas corpus was sought to 
free him. The petition was denied. Held, that the dwelling in the 
United States during the child’s minority required by the Act cited 
must be predicated upon a legal admission into the country. United 
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States ex rel. Gaudelli v. Maxwell, 60 F. (2d) 655 (N. J. 1932). The 
Act cited reads, “The children of persons who have been duly natu- 
ralized , being under the age of twenty-one years at the time 
of the naturalization of their parents shall, if dwelling in the United 
States, be considered as citizens.” 

While the case is believed to be the first on the exact question, it 
appears to follow necessarily from conclusions previously reached. 
In Zartarian v. Billings, 204 U. S. 170, 27 Sup. Ct. 182, 51 L. ed. 428 
(1906), the entering child had been provided with an American pass- 
port, but was stopped at the port of entry as an inadmissable alien. 
In Kaplan v. Tod, 267 U. S. 228, 45 Sup. Ct. 257, 69 L. ed. 585 
(1924), the petitioner had sought entry as an alien, was found inad- 
missible, and would, but for the outbreak of the World War, have 
been deported. She was released into the country, under bond for 
her return, and while so here her father became naturalized. Mr. 
Justice Holmes stated, “The appellant could not lawfully have landed 
in the United States , and until she legally landed ‘could not 
have dwelt within the United States.”” (Quoting from Zaratarian 
v. Billings, supra.) Soin United States ex rel. Goldman v. Tod, 3 F. 
(2d) 836 (N. Y. 1924), the child went some distance from the port 
of arrival and attended school there three years, but was deported 
as never having dwelt within the country. The court held that a full 
compliance with the immigration laws is a prerequisite of permanent 
residence here. As, in the principal case, the entry of the petitioner 
was accomplished only through a crime (Act of June 15, 1917, c. 30, 
sec. 2, 40 Strat. L. 227, 22 U. S. C. sec. 220 (1926), it must follow 
that he did not thereupon legally become a resident of the United 
States. 

It is submitted that the case is governed by Section 5 of the Act 
of March 2, 1907, 34 Star. L. 1229, 8 U. S. C. sec. 8 (1926), rather 
than by the earlier Act set forth in the opinion, although the result 
under the 1907 Act would have been, if anything, even stronger than 
that which the court reached. It reads, in part, “A child born with- 
out the United States of alien parents shall be deemed a citizen 
by virtue of the naturalization of the parent, where such natu- 
ralization takes place during the minority of such child. The 
citizenship of such minor child shall begin at the time such minor 
child begins to reside permanently in the United States.”” While the 
older Act was found to apply directly to children in this country at 
the time of the naturalization, much difficulty was experienced in 
properly applying it to those who entered after the naturalization had 
been completed, and Section 5 is understood to have been inserted in 
the Act of March 2, 1907 to clarify the law as to them. See Van 
Dyne, CITIZENSHIP OF THE UNITED States (1904), sec. 47, p. 113; 
Behrensmeyer v. Kreitz, 135 Ill. 591, 26 N. E. 704 (1891), holding 
contra to Campbell v. Gordon, 6 Cranch 176, 3 L. ed. 190 (U. S. 
1810) ; 36 Ops. Atty. Gen. 197 (1929) ; 3 Moorr’s INTERNATIONAL 
Law Dicest (1906), pp. 467, et seq., reviewing the earlier statutes ; 
and for the purpose of the 1907 enactment, see Citizenship, Expatria- 
tion and Protection Abroad, House Reps. Docs. vol. 72-326, 59th. 
Cong. 2nd. Sess. (1906-1907) pp. 138, et seq. The case of United 
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States ex rel. Patton v. Tod, 297 Fed. 385 (C. C. A. 2d, 1924), in- 
volving the same facts and the same result as in Kaplan v. Tod, 
supra, contains a full review of the legislation on the subject. 

The acts would seem to require both (1) that sometime prior to 
the child’s twenty-first year and after his father’s naturalization he 
be a resident of this country with the intention of being such perma- 
nently, and, (2) that his entry into the United States be lawful 
under the immigration acts. Entry without residence cannot be 
enough, by the terms of either Act quoted from above, and residence 
without lawful entry is not enough, according to the holdings in 
Kaplan v. Tod, supra; United States ex rel. Goldman v. Tod, supra; 
United States ex rel. Patton v. Tod, supra, and the principal case. 

The value of the decision in the case is weakened by the cancella- 
tion, in a proper equity proceeding prior to the present hearing, of 
the father’s certificate of naturalization, under the provisions of the 
Act of June 29, 1906, c. 3592, sec. 15, 34 Star. L. 601, 8 U. S.C. 
sec. 405 (1926). While the question appears not to have been ad- 
judicated, the Attorney-General has ruled that such a cancellation 
should be considered retroactive, depriving the citizen of his status ab 
initio, and taking the status away also from all those claiming through 
his naturalization. 36 Ops. Atty. Gen. 446 (1931). Had the court 
here so held, the question of residence would have been immaterial. 


W. L. E. 


CONSTITUTIONAL LAW—DUvE Procress—ProraTIon.—Several pro- 


ducers in the East Texas oil field applied for an injunction in the 
District Court to restrain the Railroad Commission from enforcing 
proration orders promulgated in October, 1931, alleging that the 
orders exceeded the Commission’s power and deprived petitioners of 
their property in violation of the Fourteenth Amendment. The stat- 
ute, Tex. Comp. Stat. (1928), Vernon’s Supp. (1931) art. 6014, 
6049c, expressly withholds power from the Commission to prevent 
economic waste and denies authority to limit production to keep with- 
in market demand. When reduced production is found necessary 
to prevent physical waste, the statute requires that such reduction be 
justly and equitably distributed. The orders assailed restricted daily 
production to 325,000 barrels for the field. This allowable was dis- 
tributed equally at the rate of 165 barrels per well, regardless of 
location or capacity. Held, Proration orders had no relation to phys- 
ical waste and were invalid. Peoples Petroleum Producers v. Smith, 
1 F. Supp. 363 (E. D. Texas 1932). 

On preliminary hearing the orders had been sustained as reasona- 
bly adapted to the legislative purpose of preventing physical waste. 
Peoples Petroleum Producers v. Sterling, 60 F. (2d) 1041 (E. D. 
Texas 1932). The possible motive of price control, although ap- 
parent, could not be subject to judicial inquiry. McCray v. U. S., 
195 U. S. 54, 24 Sup. Ct. 769, 49 L. ed. 78 (1904); Soon Hing v. 
Crowley, 113 U. S. 710, 5 Sup. Ct. 730, 28 L. ed. 1145 (1885). 
Similar efforts of California and Oklahoma to provide a reasonable 
return to the oil industry have been sustained by stretching the limits 
of physical waste to cover measures designed to remedy the evil of 
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overproduction. Bandini Petroleum Co. v. Superior Court, 284 U. S. 
8, 52 Sup. Ct. 103, 76 L. ed. 136 (1931); Champlin Refining Co. v. 
Corporation Commission, 286 U. S. 210, 52 Sup. Ct. 559, 76 L. ed. 
1062 (1932). See Note (1932) 45 Harv. L. Rev. 557; 32 Cor. L. 
Rev. 1066; Bruce, The Oil Cases and the Public Interest, 19 A. B. 
A, J. 82 (Feb. 1933). When reduced to this category, regulation of 
production has been permitted both in the interest of adjoining land- 
owners and of the public. Ohio Oil Company v. Indiana, 177 U. S. 
190, 20 Sup. Ct. 576, 44 L. ed. 729 (1900) ; Lindsley v. Natural Car- 
bonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 337, 55 L. ed. 369 (1911) ; 

Walls v. Midland Carbon Co., 254 U. S. 300, 41 Sup. Ct. 118, 65 
L. ed. 276 (1920). Conservation and proration, however, are urged 
for fundamentally different purposes, and although public interest 
may be equally as strong in the latter, courts traditionally have been 
reluctant to extend the public interest argument to industries not 
historically subject to regulation. Tyson v. Banton, 273 U. S. 418, 
47 Sup. Ct. 426, 71 L. ed. 718 (1927); New State Ice Co. v. Lieb- 
mann, 285 U. S. 352, 52 Sup. Ct. 371, 76 L. ed. 747 (1932), but 
Cf. Stephenson v. Binford, 52 Sup. Ct. 181 (December 1932) ; 

(1933) 1 Geo. Wasu. L. Rev. 284. In the instant case, the District 
Court was unable to waive the economic issue and sustain the regu- 
lation on other grounds as was done by the Supreme Court in 
Champlin Refining Co. v. Commission, supra, and in Stephenson v. 
Binford, supra. The Oklahoma proration orders upheld in the Cham- 
plin case, although based upon a statute which expressly authorized 
price control, were found by the courts to be supported by adequate 
evidence of their capacity to prevent physical waste, and were applied 
fairly and without unjust discrimination. But see Wilcox Oil Co. v. 
Commission, Oklahoma Supreme Court, December 1932, U. S. Daily, 
December 22, 1933. The Texas orders, however, fixed the field 
allowable arbitrarily at 325,000 barrels to correspond to the existing 
market demand. Opinion evidence alone, theoretical, voluble and 
cocksure, was “marshaled post hoc in support of the claim that the 
allowable, as fixed, will prevent waste.” This field allowable was 
apportioned by arbitrary fiat at the rate of 165 barrels per well among 
wells varying in daily capacity from 200 to 30,000 barrels. Knowl- 
edge of field conditions was based on conflicting and speculative the- 
ories, while undisputed physical facts to the contrary were ignored. 
No court could accept such capricious guesswork as planned control 
of physical waste. The conclusion was inevitable that price control, 
no longer a motive, was the sole purpose and intended effect of the 
orders. Impelled by its assumed economic mission, the Commission 
framed the orders arbitrarily and applied them with an evil eye and 
unequal hand. Unable to support the orders as related to physical 
waste, the Court found a striking parallel to support its decision in 
similar practices proscribed in Vick Wo v. Hopkins, 118 U. S. 373. 
6 Sup. Ct. 1064, 30 L. ed. 220 (1886). R. S. S. 


CONSTITUTIONAL LAW—FREEDOM OF CONTRACT—RESTRAINT ON 
ConTRACTS OF SALE OF FARM MACHINERY.—A North Dakota Stat- 
ute provided that any person purchasing certain types of farm ma- 
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chinery could rescind the sale, if the machinery was found defective 
after a fair test and trial. It was further provided that any written 
order or contract contra to the provision was void. The plaintiff 
purchased certain farm machinery from the defendant corporation. 
Upon a fair test and trial it was found defective. The plaintiff 
notified the defendant that he rescinded the sale and requested the 
return of certain notes which he had given in payment. The defend- 
ant refused on the ground that the plaintiff had given a written order 
waiving all warranties and that the statute declaring such orders void 
was unconstitutional. Held, that the statute was constitutional and 
that it did not unjustifiably restrict the freedom of contract protected 
by the 14th amendment. Advance-Rumley Thresher Co. v. Jackson, 
53 Sup. Ct. 133, 77 L. ed. 192 (U. S. 1932). 

The instant case is in complete harmony with innumerable cases in 
which the courts have upheld the constitutionality of statutes alleged 
to have infringed the liberty of contract. Statutes governing the ac- 
ceptance, payment, and issuance of insurance. National Fire Insur- 
ance Co. v. Wanberg, 260 U. S. 71, 43 Sup. Ct. 32, 67 L. ed. 136 
(1922); Whitfield v. Zitna Insurance Co. 205 U. S. 489, 27 Sup. 
Ct. 578, 51 L. ed. 895 (1907); Orient Insurance Co. v. Daggs, 172 
U. S. 557, 19 Sup. Ct. 281, 43 L. ed. 552 (1898). Minimum wage 
laws. State v. Crow, 197 S. W. 4 (Ark. 1917); Settler v. Ohara, 
243 U. S. 629, 37 Sup. Ct. 403, 61 L. ed. 937 (1917). Purchase of 
salaries and wages. Dunn vy. State, 172 N. E. 148 (Ohio 1930) ; 
Wilmarth v. Heine, 121 N. Y. S. 677 (1910); Tennessee Finance 
Co. v. Thompson, 278 Fed. 597, (C. C. A. 6th, 1922). Acts forbid- 
ding the landlord to take more than a reasonable rent. Durham 
Realty Corp. v. Edward B. Lafetra, 257 U. S. 665, 42 Sup. Ct. 47, 
66 L. ed. 424 (1921); Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 
458, 65 L. ed. 865 (1921). Statutes forbidding carriers to contract 
with employees as to injury liability. Chicago B. and Q. R. R. Co. v. 
McGuire, 219 U. S. 549, 31 Sup. Ct. 259, 55 L. ed. 328 (1910); 
Minneapolis and St. Louis R. R. Co. v. Herrick, 127 U. S. 210, 8 
Sup. Ct. 1176, 32 L. ed. 109 (1888). “Blue Sky Stock Laws.” Mer- 
rick v. Halsey and Co., 242 U. S. 568, 37 Sup. Ct. 227, 61 L. ed. 
498 (1916); Hall v. Geiger-Jones Co., 242 U. S. 539, 37 Sup. Ct. 
217, 61 L. ed. 480 (1916) ; Caldwell v. Sioux Falls Stock Yards Co., 
242 U. S. 559, 37 Sup. Ct. 224, 61 L. ed. 493 (1916). Statutes relat- 
ing to sale of foods. Armour Co. v. State of North Dakota, 240 U. S. 
510, 36 Sup. Ct. 224, 60 L. ed. 771 (1916); Powell v. Pennsylvania, 
127 U. S. 678, 8 Sup. Ct. 992, 32 L. ed. 253 (1888). 

The right of freedom of contract is protected by the 14th amend- 
ment but it is subject to such restraints as the state in the exercise 
of its police power may reasonably put upon it. Justice Butler in 
delivering the opinion of the Court pointed out that freedom of con- 
tract is the general rule and restraint the exception. A situation which 
would warrant this abridgement must be one in which there exist 
exceptional circumstances, The Court found such circumstances in 
the instant case. The protection of farmers against losses through 
investments in machinery was the object sought to be obtained. 


RC K. 
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CONSTITUTIONAL Law—Limits oF PoLticE PowER—CHANGE OF 
Economic CoNpITIONS AFFECTING VALIDITY OF PoLIcE REGULA- 
TION.—The legislature of Nebraska enacted the Depositors’ FINAL 
SETTLEMENT Funp Act, Laws 1930, Special, Ch. 6 to liquidate the 
guaranty fund of the BANK Guaranty Law, Laws 1909, Ch. 10. 
The new legislation limited claims against the new fund to those 
arising from banks closed before the passage of the act. Five assess- 
ments levied under the old act and amounting to six tenths of one 
per cent of the average daily deposits were included in the new legis- 
lation but assessments from January 1, 1931 were reduced from a 
possible maximum of six tenths of one per cent to two tenths of one 
per cent through the year 1940. The plaintiff state banks sued to 
enjoin the collection of the adopted assessments. Held, that the pro- 
vision limiting payment of claims to those arising before passage of 
the new act deprived the solvent banks of property without due 
process of law and that the assessments under the restored BANK 
GuarRANTY Law in view of changed conditions were also invalid as 
a taking of property without due process of law. Hubbell Bank v. 
Bryan, 245 N. W. 20 (Neb. 1932). 

Bank guaranty legislation and economic conditions are necessarily 
closely related. The economic distress of the 1890’s produced the 
Populist movement with its attendant agitation for guaranty of bank 
deposits, but an economic upswing ended the movements. In 1907, 
Oklahoma in an attempt to cope with the panic of that year passed 
a bank guaranty law which levied a yearly assessment upon the aver- 
age daily deposits for state banks to create a fund to meet depositors 
claims upon insolvent banks. This law served as a pattern for the 
movement in which eight states joined. Nebraska and Kansas joined 
the movement almost immediately in 1909. Ross, THE GUARANTY 
or BANK Deposits (1921). In 1911 these laws reached the Su- 
preme Court. Noble State Bk. v. Haskell, 219 U. S. 104, 31 Sup. 
Ct. 186, 55 L. ed. 112 (1911); Shallenberger v. First State Bk., 219 
U. S. 114, 31 Sup. Ct. 189, 55 L. ed. 123 (1911); Assaria State Bk. 
v. Dolley, 219 U. S. 121, 31 Sup. Ct. 189, 55 L. ed. 123 (1911). 

In the clash between public interest and private rights it is ele- 
mentary that legislation invading familiar common law rights must 
justify itself by a showing of compelling public interest. Slaughter 
Houses Cases, 83 U. S. 36, 21 L. ed. 394 (1872). Given the cor- 
related public necessity, the development of the possible limits of the 
invasion represents a struggle. Not until 1887 did the Supreme 
Court recognize that the impact might result in a total destruction of 
value. Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. ed. 
205 (1887). In upholding the Oklahoma bank guaranty law the 
Noble State Bk. case, supra, enlarged the police power to permit a 
direct taking of private property for a seemingly private purpose 
where in fact the taking is incidental to the fulfillment of the ultimate 
public purpose in view. In other words the expected stabilization 
of the banking system through protection of deposits was a public 
use of a character to justify a taking of a degree considered to be 
nonconfiscatory. The Supreme Court affirmed this doctrine in up- 
holding the Washington WorkmMAN Compensation Act. The 
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Mountain Timber Co. v. Washington, 243 U. S. 219, 37 Sup. Ct. 
260, 61 L. ed. 685 (1916). The same spirit, if not the same theory, 
seemed to sway the court in sustaining the Recaprure CLAusE of 
the TRANsPoRTATION Act of 1920, 41 Strat. L. 456, 489 (1920). 
Dayton-Goose Creek R. R. v. U. S., 263 U. S. 456, 44 Sup. Ct. 169, 
68 L. ed. 388 (1923). The instant case falls upon this borderline 
of governmental activity irrespective of constitutional phraseology 
used to denote it. The original contract between a depositor and 
his bank remains unchanged by bank guaranty legislation. The claim 
given the depositor by such legislation is not vested but is at most, 
even when accrued, an expectancy which the legislature may deny. 
State v. Smith, 234 N. W. 764 (S. D. 1931). While the 1930 legis- 
lation represents a conscientious effort to liquidate the honorary 
claims, it repudiates the sustaining public interest of the prior law; 
i.e., stabilization of the state banking system by guaranty of present 
and future deposits. This shifts the usual burden of proof placed 
upon a police regulation, since protection of these private claims 
must justify the impact upon public welfare which occurs here in the 
form of a taking from solvent banks during the present economic 
stress. The shifting of the burden alone indicates the lack of com- 
pelling public interest and goes to uphold the first phase of the de- 
cision. 

The assessments in the instant case had been held nonconfiscatory 
by the United States Supreme Court in view of the relief afforded 
by the Depositor’s FINAL SETTLEMENT Act. Abie State Bank v. 
Bryan, 282 U. S. 765, 51 Sup. Ct. 252, 75 L. ed. 690 (1931). That 
a police regulation, valid when made, may become invalid by later 
events by reason of becoming arbitrary and confiscatory is now clearly 
established. Abie State Bank v. Bryan, supra; see Smith v. Ill. Bell 
Tele. Co., 282 U. S. 133, 162, 51 Sup. Ct. 65, 75 L. ed. 255 (1931) ; 
Allen v. St. Louis, Iron Mt. and Southern Ry. Co., 230 U. S. 553, 
555, 33 Sup. Ct. 1030, 57 L. ed. 1625 (1912); Lincoln Gas and 
Elec. Co., v. City of Lincoln, 250 U. S. 256, 268, 39 Sup. Ct. 454, 
63 L. ed. 968 (1918). The unconstitutionality of the liquidation 
scheme in effect restored the BANK Guaranty Law of 1909 to 
operation and consequently reopened the question of the confiscatory 
nature of the assessments levied under that act. These assessments 
already levied and not collected amount to three millions of dollars 
according to the record of the case. Bank failures are to be con- 
trasted with that sum; from January 1, 1929, to December 1, 1929 
one hundred and twenty-seven state banks failed. Butts, Guaranty 
of Bank Deposits in Eight States (1931) 3 Miss. L. J. 186. The 
decision records the failures from March 18, 1930, to September 12, 
1932 to be one hundred and fifty-seven. Although the flexibility of 
the “due process” requirement may be questioned in this instance, 
these facts, along with the presumption that knowledge of the actual 
factual background peculiarly belongs to the state court, seem to war- 
rant the decision in the second phase. At the same time these facts 
emphasize the inevitable result of the failure to recognize bank 
guaranty legislation as a form of insurance which requires a gradua- 
tion of risks undertaken. A. 
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EMINENT DoMAIN—CONSTITUTIONAL LAw—CoMPENSATION BE- 
FORE TAKING.—A state constitution declares that private property 
shall not be taken for public use without the prior payment of just 
compensation to the owner. A statute was enacted which empowered 
boards of county commissioners to assess the amount of compensa- 
tion for land condemned for highway purposes. The law further 
provided that title passes to the state upon deposit in the clerk’s 
office of the amount fixed by the board. A property holder seeks to 
restrain condemnation proceedings under the statute. Held, that the 
statute is unconstitutional. Becker County Sand & Gravel Co. v. 
Wosick, 245 N. W. 454 (N. D. 1932). 

Power of eminent domain is inherent in the state. Jones v. North 
Georgia Electric Co., 125 Ga. 618, 54 S. E. 85,6 L. R. A. (Nn. s.) 
442 (1905); Sisson v. Board of Supervisors, 128 Iowa 442, 104 
N. W. 454, 70 L. R. A. 444 (1905). The power lies dormant in the 
state until the legislature points out the occasion for its use. 2 
CooLey, CONSTITUTIONAL LimiTaATIONS (8th ed. 1927) 1119. The 
power is broad and plenary. In the absence of constitutional inhibi- 
tions it is not limited to a taking for only public use. See 1 Lewis, 
EMINENT Domain (3d ed. 1909) sec. 1. Early American decisions 
deny that unlimited power of eminent domain is vested in the legis- 
lature. Gardner v. Village of Newburgh, 2 Johns. Ch. 162 (N. Y. 
1816). See also Bradshaw v. Rodgers, 20 Johns. Ch. 103 (N. Y. 
1822); Harness v. C. & O. Canal Co., 1 Md. Ch. 192 (1848). 
These cases for lack of constitutional grounds are based upon prin- 
ciples of “natural equity” and “higher law” to protect private rights. 
Grant, The Higher Law Background of the Law of Eminent Do- 
main (1931) 6 Wisc. L. Rev. 67. Ten states have a constitutional 
requirement that just compensation be paid before taking private 
property for public use. REporT OF THE JUDICIAL COUNCIL OF 
MicHIGAN (January, 1931) 52. See the Catirorn1a ConsTITU- 
TION (1879) Art. 1, sec. 14. North Dakota adopted this provision 
for prior payment from the constitution of California. Nortu 
Daxota ConstitTuTIon (1889) Art. 1, sec. 14. Martin v. Tyler, 
4 N. D. 293, 60 N. W. 392, 25 L. R. A. 838 (1894). The presence 
of the specific constitutional restriction that payment of compensa- 
tion must precede the legal taking of the property is reflected in the 
strict attitude of courts, where such a restriction is in force, toward 
the whole question of the owner’s security for his compensation. 
2 CooLey, CONSTITUTIONAL Limitations (8th ed. 1927) 1206. A 
law requiring an owner to take affirmative action to recover compen- 
sation upon the appropriation of his property is violative of his con- 
stitutional rights. Board v. Dancy, 65 Miss. 335, 3 So. 568 (1888) ; 
Askan v. King County, 9 Wash. 1, 36 Pac. 1097 (1894). Cf. Sweet 
v. Rechel, 159 U. S. 380, 16 Sup. Ct. 43, 40 L. ed. 188 (1895) where 
the state constitution did not specifically require payment prior to 
the legal taking. Payment must precede actual entry for occupa- 
tion. San Mateo Waterworks v. Sharpstein, 50 Cal. 284 (1875); 
Sanborn v. Belden, 51 Cal. 266 (1876). For a collection of cases 
to the contrary where definite arrangement is made for compensating 
the owner, see 2 Lewis, Em1InentT Domatn (3d ed. 1909) sec. 678. 
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Compensation cannot be made until the amount of damages is 
ascertained. The proceeding to determine the amount of compensa- 
tion is judicial rather than legislative or administrative. Pierce v. 
City of Bangor, 105 Me. 413, 74 Atl. 1039 (1909); In re City of 
Rochester, 224 N. Y. 386, 121 N. E. 102 (1918). See Monongahela 
Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 498, 37 
L. ed. 345 (1892). By many authorities the power to determine 
damages may be exercised only by a judicial tribunal. Weber v. 
Board of Supervisors, 59 Cal. 265 (1881); East Bay District v. 
Railroad Commission, 194 Cal. 603, 229 Pac. 949 (1924); St. Louis 
v. Roe, 184 Mo. 234, 83 S. W. 435 (1904). See 2 Nicuots, Em1- 
NENT Domain (2d ed. 1917) sec. 372. Under the constitutions of 
some states, however, the power may be exercised in an administra- 
tive inquest. 2 NICHOLS, op. cit. supra, sec. 367. The judicial power 
of the state is vested in the courts. NortH Daxota CONSTITUTION 
(1889) sec. 85. The legislature cannot confer judicial power upon 
administrative officers. State v. Blaisdell, 22 N. D. 86, 132 N. W. 
769, Ann. Cas. 1913 E, 1089 (1911). 

The strict interpretation reached in the principal case, in postpon- 
ing the time when the state’s taking becomes effective, permits a re- 
sisting property owner to delay public projects to a serious extent. 
In support of this view see the REPoRT OF THE JUDICIAL CoUNCIL 
oF MIcHIGAN (January 1931) 125. The decision, however, has the 
wholesome tendency of protecting individual rights in the field of 
eminent domain against further governmental encroachment under 
the unjustified claim of procedural necessity. J. J. M. 


FEDERAL PROCEDURE—JURISDICTION OF FEDERAL CourtTs—PRo- 
TECTING JURISDICTION.—In a receivership proceeding in a federal 
court the receiver was authorized to sell all the assets in his hands 
to one Dempsey, who promised to pay to the receiver all expenses of 
the liquidation and to the creditors 30% of all claims within 30 days 
after they were allowed by the court. To secure this promise, he 
provided a bond, running to the United States. As the amount had 
not been paid, Raphael, one of the creditors, brought suit in a state 
court against the sureties on this bond. Before he had recovered a 
judgment, the receiver recovered a judgment in the federal court 
against these same bondsmen for the benefit of all the creditors, in- 
cluding Raphael. He then moved to have the latter enjoined from 
enforcing any judgment he might obtain in the state court. Held, 
that the federal court had no such jurisdiction of the subject matter 
as to authorize it to issue the injunction. Raphael v. Munroe, 60 F. 
(2d) 16 (C. C. A. Ist, 1932). 

Many cases have held that the federal courts retain jurisdiction 
over bonds given in federal court proceedings, but they are all quite 
different from the present case. They involve bonds as follows: 
Statutory bond of a clerk of a federal court, Howard v. United 
States, 184 U. S. 673, 72 Sup. Ct. 543, 46 L. ed. 754 (1902); an 
injunction bond, American Surety Co. of New York v. Shultz, 223 
Fed. 280 (C. C. A. Ist, 1915); supersedeas bond, Tullock v. Mul- 
vane, 184 U. S. 497, 22 Sup. Ct. 372, 46 L. ed. 657 (1902) ; a bond 
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with regard to which the United States was more than a nominal 
party, U. S. F. & G. Co. v. Kenyon, 204 U. S. 349, 27 Sup. Ct. 381, 
51 L. ed. 516 (1907). Apart, however, from any specific authority 
on the matter, the court decided the case principally, by concluding 
from the facts that the receivership proceeding in the federal court 
was at an end, since the assets had been sold and the creditors paid 
in the form of Dempsey’s secured promised. It is noticeable that 
the receiver, not the creditors, was the promisee; that the bond ran 
to the United States; that the expenses of liquidation were still un- 
paid; and that the agreement called for payment within the relatively 
short period of thirty days after the claims were allowed. In view 
of these facts it is not entirely certain that the federal court meant 
to wash its hands of the case and leave the creditors still holding 
choses in action against a common obligor. It is at least doubtful that 
recourse could not have been had on the official bond of the receiver 
for any misconduct subsequent to the selling of the assets. In other 
words, did the transaction in this case really amount to both a sale 
of the assets and a distribution of the proceeds so as to actually end 
the receivership proceeding, or did it simply change the form of the 
assets in the hands of the receiver? On March 13th the Supreme 
Court of the United States reversed the decision. Munroe v. Raphael, 
Dkt. No. 407 (1933). The opinion states, “The District Court’s 
order granting leave to respondent, a party in interest in the receiver- 
ship, to sue upon the bond in the name of the United States, was not 
a relinquishment of its jurisdiction over him or the subject matter.” 
K. L. S. 


FEDERAL PROCEDURE—JURISDICTION OF FEDERAL Courts—RE- 
MOVAL OF CausE.—A suit for libel was brought in a state court, the 
libelous matter having appeared in a pleading filed by the defendant 
in a federal court. Though the federal court had ruled that this 
matter was both relevant and pertinent to the issues in that court, the 
plaintiff contended before the state court that said matter was both 
irrelevant and impertinent and therefore not privileged. The present 
case arose upon the motion of defendant to remove the cause to a 
federal court. Held, that the case was removable, as the interpreta- 
tion of the pleading, filed in a federal court, raised a federal question. 
ig oy v. Standard Oil Co. of New Jersey, 60 F. (2d) 162 (S. 
C. 1932). 

Though there is no express provision of federal law involved in 
this case, it has long been settled that a case arises under the laws 
of the United States when it arises under the implication thereof. 
Osborn v. Bank of the United States, 9 Wheat. 738, 6 L. ed. 204 
(U. S. 1824). Beyond this, the cases give scant support for this de- 
cision. Of the numerous cases cited by the court, only two seem at 
all related. Suits for malicious prosecution in a federal court have 
been removed from a state court on the basis of a federal question, 
Eighmy v. Poucher, 83 Fed. 855 (N. Y. 1898); Rury v. Gandy, 12 
F. (2d) 620 (Wash. 1926). But, to use the words of the court, 
“Aside from any authority upon the question, it seems that upon 
reason alone there can be but one answer. The decision in this case 
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will involve the jurisdiction of a court of the United States; the 
powers and functions of that court; and the rights, duties, and privi- 
leges of a litigant therein.” K. L. S. 


FEDERAL TRADE CoMMISSION—JURISDICTION—PuBLIC INTEREST 
—TrapvE Names—DecepTion sy MIsLtEADING NAME—QUALIFY- 
ING Worps.—Respondents were engaged in the business of mixing 
and blending flour which was sold in interstate commerce. Despite 
the fact that they did not grind the wheat each of respondent com- 
panies used the word “milling” or some form of the word in its trade 
name. The Federal Trade Commission acting under Sec. 5 of the 
F. T. C. Act, 38 Stat. L. 719 (1914), 15 U. S. C. sec. 45 (1926), 
issued an order to cease and desist from falsely representing them- 
selves as manufacturers and from using the allegedly misleading 
trade names. Held, that the action of the Commission was in the 
public interest, but that the order was too sweeping in that it 
amounted to a suppression of valuable trade names. If consumers 
or dealers prefer to purchase a given article because it was made by 
a particular manufacturer or class of manufacturers, they have a 
right to do so, and this right cannot be satisfied by imposing upon 
them an exactly similar article, or one equally as good but having 
a different origin. The use of qualifying words in immediate con- 
nection with the trade names will be sufficient, however, to protect 
the public and respondents’ competitors. Federal Trade Commission 
v. Royal Milling Co., United States Supreme Court Docket No. 393 
(Feb. 6, 1933). 

The general state of the law on the subject of the Commission’s 
jurisdiction over false and misleading advertising is discussed in 
Note (1933) 1 Gro. Wasu. L. Rev. 249. The main object of the 
instant case seems to be to further define the third prerequisite to 
jurisdiction of the Commission, that of public interest. See F. T. C. 
v. Raladam Co., 283 U. S. 643, 646, 51 Sup. Ct. 587, 75 L. ed. 1324 
(1931). The first case to speak of public interest as a prerequisite 
to jurisdiction stated in general terms that the public interest must 
be specific and substantial. F. T. C. v. Klesner, 280 U. S. 19, 28, 
50 Sup. Ct. 1, 74 L. ed. 138 (1929). Interpreting this statement 
courts held the resulting injury to the public must be specific and 
substantial. Berkey & Gay Furniture Co. v. F. T. C., 42 F. (2d) 
427 (C. C. A. 6th, 1930); Royal Milling Co. v. F. T. C., 58 F. (2d) 
581 (C. C. A. 6th, 1932). Prior to the Klesner case the test of pub- 
lic injury was used. Chicago Portrait Co. v. F. T. C., 4 F. (2d) 
759 (C. C. A. 7th, 1925). If only public interest is under considera- 
tion the sole tests set up prior to this decision were (1) Is the public 
in danger of physical or monetary injury? Berkey & Gay Furniture 
Co. v. F. T. C., supra; Chicago Portrait Co. v. F. T. C., supra; 
Royal Milling Co. v. F. T. C., (C. C. A. decision) supra. (2) Is 
there any danger of monopoly or restraint of trade if the practices 
are continued? F. T. C. v. Klesner, supra. The Court in deciding 
the instant case disregards these tests and by adding a third ma- 
terially broadens the Commission’s jurisdiction. (3) Is the public 
entitled to be protected, under Sec. 5 of the F. T. C. Act, from mis- 
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representation of the business status of companies from whom goods 
are purchased? This third question seems to have been carried over 
to this type of situation from the field of trade mark and trade name 
law. In the latter field the usual question is one of simulation of 
some specific mark or name, which question is not involved in the 
instant case. Early trade name decisions state that a purchaser may 
not be deceived even for his own benefit. A purchaser has a right 
to buy a particular article he desires, and to be protected in the pur- 
chase. Pillsbury v. Pillsbury Washburn Flour Mills Co., 64 Fed. 
841, 848 (C. C. A. 7th, 1894) ; Prince Mfg. Co. v. Prince’s Metallic 
Paint Co., 135 N. Y. 24, 31 N. E. 990, 17 L. R. A. 129 (1892). 
The purchaser is entitled to get what he asks for, even if he is put 
off with something as good or better; but the qualities of the two 
articles are not immaterial in determining the purchasers’ real in- 
tention and desire. Ohio Leather Co. v. F. T. C., 45 F. (2d) 39, 
41 (C. C. A. 6th, 1930). In the decisions just cited the danger was 
that of getting a product that the purchaser did not want, which is 
not directly involved in the case under consideration. Cf. F. T. C. 
v. Winsted Company, 258 U. S. 483, 42 Sup. Ct. 384, 66 L. ed. 729 
(1922); The Lighthouse Rug Co. v. F. T. C., 35 F. (2d) 163 (C. 
C. A. 7th, 1929); F. T. C. v. Balme, 23 F. (2d) 615 (C. C. A. 2d, 
1928). The result in this case was rather vaguely forecast by Pure 
Silk Hosiery Mills Co. v. F. T. C., 3 F. (2d) 105 (C. C. A. 7th, 
1924), although the actual decision was on the validity of the de- 
fense which was based on the fact respondent owned about one sixth 
of the stock of a silk mill. A superficial check shows the Commis- 
sion has on over seventy-five occasions issued orders against the use 
of some form of the word “Mills” in trade names when the company 
did not in fact own mills. Among the typical decisions on the point 
are In Re New York Twine Mills Co., 9 F. T. C. D. 33, (1925) ; 
In Re Furniture Manufacturers Show Rooms, 9 F. T. C. D. 349 
(1925). Although the addition of qualifying words is of great help 
in reaching a fair decision in border line cases it is probably of little 
practical value to competitors. Cf. Masland Duraleather Co. v. F. 
T. C., 34 F. (2d) 733 (C. C. A. 3d, 1929). The Court felt that to 
forbid the use of the word “Milling” would amount to a suppres- 
sion of trade names, one of which had been used for thirty years. 
If there is any deception as to the physical qualities of the product 
which might naturally be inferred from the trade name, the courts 
have previously forbidden use of the name despite a score of years 
spent in building up its meaning. Marietta Mfg. Co. v. F. T. C., 50 
F. (2d) 641 (C. C. A. 7th, 1931); Masland Duraleather Co. v. F. 
T. C., 34 F. (2d) 733 (C. C. A. 3d, 1929). It seems illogical to 
allow continued use of what is held to be a misleading trade name 
despite the good will the misleading name has attained. Neverthe- 
less it was not considered fair to suppress the misleading part of the 
name in the instant case. Perhaps this is justified because most 
purchasers buy by brands and would not be deceived by the word 
“Milling” in the trade name. No distinction is made between “prod- 
uct names” and “producers’ names.” Both are classed generally as 
trade names. F. T. C. v. Balme, supra, relied on by the Supreme 
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Court in the instant case, deals with a simulated “product name.” 
The instant case reaches an equitable result but in doing so leaves 
the law on the subject in the same uncertain state that existed before 
this decision. See (1933) 1 Gro. Wasn. L. Rev. 249, 257n. 

J. &. BR. 


FEDERAL TRADE COMMISSION—UNFAIR METHODS OF COMPETI- 
TION—PusLic Poticy.—The petitioner manufactures and sells in 
interstate commerce so-called draw packages of candy. The most 
common type consists of penny chocolate covered creams of uniform 
size with centers of different colors. The lucky purchaser drawing 
a cream with pink or chocolate center wins as a prize additional 
candy or merchandise provided by the manufacturer. The Federal 
Trade Commission concluded that this sales plan was a lottery, 
against public policy, and an unfair method of competition with com- 
petitors. The manufacturer filed its petition to set aside the cease 
and desist order entered by the Commission. Held, (Judge Woolley, 
dissenting) that the sales plain was not an unfair method of com- 
petition although against public policy as a form of lottery. Order 
of Commission vacated. R. F. Keppel & Bro. v. Federal Trade Com- 
mission, (C. C. A. 3d, 1933), U. S. Daily, Feb. 6, 1933, at 2114. 

The Federal Trade Commission does not have jurisdiction to pro- 
hibit all methods of competition which are against public policy. The 
trade method involved was not against public policy as tending to 
hinder competition or promote monopoly. Federal Trade Commis- 
sion v. Raladam, 283 U. S. 643, 57 Sup. Ct. 587, 75 L. ed. 1324 
(1931). The practice was not characterized by deception, bad faith, 
fraud, or oppression. F. T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 
572, 64 L. ed. 993 (1919). It was not, therefore, contrary to that 
public policy embraced in the FepERAL TrapE Commission ACT. 
The use of lottery devices to stimulate sales may be unethical, but 
the Commission is not authorized to dictate good business manners. 
Northam Warren Corporation v. F. T. C., 59 F. (2d) 196 (C. C. 
A. 2d, 1932), Note (1933) 1 Gro. Wasu. L. Rev. 249. Courts of 
equity have denounced as unfair the use of gift enterprises to pro- 
mote retail sales even though injured competitors have an adequate 
remedy through enforcement of anti-lottery statutes. Glover v. Mal- 
loska, 238 Mich. 216, 213 N. W. 107 (1927); Featherstone v. In- 
dependent Service Station Ass'n. of Texas, 10 S. W. (2d) 124 (Tex. 
Civ. App., 1928). Resort to unlawful practices, however, is not 
necessarily an unfair method of competition, nor is it alone suffi- 
cient to justify intervention by the Federal Trade Commission. See 
F. T. C. v. Raladam, supra. Judge Woolley believed the sales plan 
was unfair to purchasers since they were induced to buy less than 
their money’s worth upon the delusive chance of winning more, It 
is not the function of the Commission, however, to prevent im- 
provident spending, particularly when the facts are made known to 
purchasers. Cf. J. C. Winston Co. v. F. T. C., 3 F. (2d) 961 (C. 
C. A. 3d, 1925). Actually giving purchasers something for nothing 
is not necessarily unfair to competitors. F. T. C. v. Sinclair Re- 
fining Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923). 

8 
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Also a representation that the purchaser is getting something for 
nothing when in fact he pays for all he gets appears not to be un- 
fair. J. C. Winston Co. v. F. T. C., supra. Similarly, when the 
inducement consists of an alleged special offer based upon a lucky 
draw by the purchaser when in fact the chance element is fictitious 
and every purchaser receives the same offer, the practice is held not 
unfair. Chicago Portrait Co. v. F. T. C., 4 F. (2d) 759 (C. C. A. 
7th, 1924). With the element of deception lacking in the instant 
case, interference by the Commission is construed by the court as 
an attempt to regulate public morals. 5 


INTERSTATE COMMERCE—FEDERAL TRADE CoMMISSION—INVES- 
TIGATORY Powers.—The Electric Bond and Share Company, the re- 
spondent, rendered advisory and supervisory services pursuant to 
service contracts with certain utility companies. It held no voting 
stock in any of these companies but did own minority stock interests 
in four holding companies which, in turn, owned a majority or all 
of the capital stock of these operating utility companies. The cor- 
porate boards of officers and directors of the respondent, the holding 
companies, and the subsidiary utilities were largely interlocking. 
Under a contract with the General Electric Company, the respondent 
caused electrical equipment to be purchased by the subsidiaries, 
through the advisory and supervisory services rendered to them. 
Most of these purchases moved in interstate commerce. The re- 
spondent contended that such activities did not constitute interstate 
commerce so as to place it under the jurisdiction of the Federal Trade 
Commission. Held, that the respondent came within the jurisdiction 
of the Federal Trade Commission. As a practical matter, respondent 
controlled purchases made by the subsidiary operating companies. 
Through interlocking relationships and compulsion in the guise of 
supervisory services, the respondent was the ruling agent and ac- 
tively participated in the purchase of supplies and in the interstate 
movement of commerce. Federal Trade Commission v. Smith, 1 F. 
Supp. 247 (S. D. N. Y. 1932). 

In a prior hearing of the case, Federal Trade Commission v. Smith, 
34 F. (2d) 323 (S. D. N. Y. 1929), the court held that the Com- 
mission, in exercising its investigatory authority under section 6a of 
the FepERAL TraDE Commission Act, 15 U. S. C., sec. 46a (1926), 
38 Stat. L. 717 (1914), could compel the attendance of witnesses 
but not the production of books and papers until they had become 
evidentiary. This holding was made on the assumption that the re- 
spondent as to part of its business was engaged in interstate com- 
merce. In the instant case, the parties entered into a stipulation of 
facts to contest the propriety of that assumption, or to determine 
whether all the respondent’s activities were subject to the Commis- 
sion’s jurisdiction. 

The courts have refused to allow “governmental fishing expedi- 
tions” into papers of a private corporation which had not acquired 
an evidentiary value. Federal Trade Commission v. American To- 
bacco Company, 264 U. S. 298, 306, 44 Sup. Ct. 336, 68 L. ed. 696 
(1924), aff’g. 283 Fed. 999 (S. D. N. Y. 1922). The power to sub- 
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poena a general production of private documents for the purposes 
of investigating or proceeding against a corporation has been held 
violative of the Fourth Amendment to the Constitution, as amount- 
ing to unreasonable search and seizure. United States v. Basic Prod- 
ucts Company, 260 Fed. 472 (W. D. Pa. 1919); Federal Trade 
Commission v. Baltimore Grain Company, 267 U. S. 586, 45 Sup. 
Ct. 461, 69 L. ed. 800 (1925), aff’g. 284 Fed. 886 (Md. 1922) ; 
Federal Trade Commission v. American Tobacco Company, supra. 
Under sec. 6a, power was given the Commission to gather and com- 
pile only information furnished voluntarily. Business records were 
held confidential and the requirement of their disclosure was held a 
deprivation of property without due process of law, in violation of 
the Fifth Amendment. Federal Trade Commission v. American To- 
bacco Company and United States v. Basic Products Company, supra. 
But see Federal Trade Commission v. Millers’ National Federation, 
47 F. (2d) 428 (App. D. C. 1931). The Commission has power to 
issue and enforce its subpoenas for specific information pertinent to 
any proceeding or investigation conducted under the FEDERAL TRADE 
ComMIssion Act. Quere: would it be an unconstitutional intru- 
sion upon privacy to allow the Commission investigating powers, 
even as to intrastate commerce, if adequate immunity were afforded 
to the use of the information so obtained as a basis of criminal pro- 
ceedings? Immunity is given by the Act to natural persons. Cor- 
porations, however, have not been privileged under the Fourth and 
Fifth Amendments from furnishing incriminating evidence. Essgee 
Company of China v. United States, 262 U. S. 151, 155, 43 Sup. Ct. 
514, 67 L. ed. 917 (1923) ; cf. Federal Trade Commission v. Ameri- 
can Tobacco Company, supra. It has been suggested that it would 
not be an unwarranted invasion to allow the Commission purely in- 
vestigating powers, since statistics regarding organization, manage- 
ment, plant capacity, production, prices, cost and profits, can hardly 
be allocated between interstate and intrastate commerce, and if al- 
located, the Commission can only tell its accuracy by examining both. 
Handler, The Constitutionality of Investigations by the Federal 
Trade Commission (1928) 28 Cox. L. Rev. 708-33, 905-37. The 
Minnesota Rate Cases, 230 U. S. 352, 432, 433, 33 Sup. Ct. 729, 57 
L. ed. 511 (1913); Interstate Commerce Commission v. Goodrich 
Transit Company, 224 U. S. 194, 32 Sup. Ct. 436, 50 L. ed. 729 
(1912). But see Federal Trade Commission v. Baltimore Grain 
Company, supra. In this case the idea that the Federal Trade Com- 
mission was performing investigatory functions similar to those of 
the Interstate Commerce Commission was brushed aside. See also 
United States v. Basic Products Company, supra, in which cost-find- 
ing was held not to be within the scope of the Commission. 

While the investigatory powers granted to the Commission by the 
language of section 6a of the Act are broad, their effective exercise 
has been precluded by judicial construction. However discouraging 
are the other obstacles which the Commission must surmount, the 
realistic treatment of interstate commerce in the principal case at 
least aids in establishing the jurisdiction of the Commission over the 
subject matter of the investigation. P.G 
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INTERSTATE COMMERCE—RECAPTURE CLAUSE OF INTERSTATE 
Commerce Act—Apmittep Dest or Unitep States CANNOT BE 
Set Orr Acainst ConTEsTED CLaim UNpERr.—The Interstate Com- 
merce Commission found and ordered that the plaintiff should pay 
into the contingent fund established by Sec. 15a of the INTERSTATE 
Commerce Act, 41 Stat. L. 489, 49 U. S. C. sec. 15a (1926) 
(1920), approximately $700,000 on account of excess income during 
the years 1921 and 1922. The plaintiff denied its liability and re- 
fused to comply with the order. The Comptroller General of the 
United States, the defendant, withheld certain moneys admitted to 
be due plaintiff for transportation services, including carrying the 
mails, under a claim of right to set off the amount found by the 
Commission to be due it from the plaintiff against the amount due 
the plaintiff. Plaintiff sought a permanent injunction restraining the 
defendant from withholding this amount or applying it to the pay- 
ment of the amount alleged to be due the Commission as excess in- 
come. Held, That the claim of the United States, before a judgment 
sustaining the Commission’s finding has been secured, is unliquidated 
and cannot be set off against an admitted debt. (The plaintiff’s pe- 
tition for an injunction, however, was denied as the United States, 
during the pendency of this proceeding had instituted a suit at law 
on the claim, and, by statute, 18 Stat. L. 481 (1875), the payment 
of claims against the United States may be withheld until suit on the 
claim of the United States can be instituted and pressed to final 
judgment). Richmond, F. and P. R. R. Co. v. McCarl, 62 F. (2d) 
203 (App. D. C. 1932). 

The provisions of the INTERSTATE CoMMERCE Act providing for 
the payment of one-half the excess earnings of a railroad to the 
United States to be placed in a revolving loan fund for carriers have 
been held to be constitutional. Dayton Goose Creek Ry. v. U. S., 
263 U. S. 456, 44 Sup. Ct. 169, 68 L. ed. 388 (1924). It is a well 
settled general rule that neither at law nor in equity can unliquidated 
demands be made the subject of a set-off. Watts v. Waddle, 6 Pet. 
389, 8 L. ed. 437 (U. S. 1832); U.S. v. Robeson, 9 Pet. 319, 9 L. 
ed. 142 (U. S. 1835); U. S. v. Buchanan, 8 How. 83, 12 L. ed. 997 
(U. S. 1849). By statute, 36 Srar. L. 1137 (1911), 28 U. S. C. 
sec. 250 (1926), however, the United States may set off demands 
against the claimant, whether liquidated or unliquidated, in any action 
brought against it in the Court of Claims. Allen v. U. S., 17 Wall. 
207, 21 L. ed. 553 (U. S. 1872) ; McKnight v. U. S., 98 U. S. 179, 
25 L. ed. 115 (U. S. 1878); U.S. v. Burchard, 125 U. S. 176, 8 
Sup. Ct. 832, 31 L. ed. 662 (1888). 

The findings of the Commission are administrative and not judicial. 
Only by a judgment can the amount and the validity of the indebted- 
ness of the plaintiff be determined. That the Commission is not a 
court and has no judicial power was conclusively settled by the case 
of Baer Brothers Co. v. Denver and R. G., 233 U. S. 479, 34 Sup. 
Ct. 641, 58 L. ed. 1055 (1914). The order of the Commission is 
not a judgment having the effect of liquidating a claim, and interest 
is not payable on a contested claim until it is settled by a competent 
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court. St. Louis and O’Fallon Ry. Co. v. U. S., 279 U. S. 461, 49 
Sup. Ct. 384, 73 L. ed. 798 (1929). 
The court in the instant case has, it would seem, correctly applied 
the common law rule. The statutory exception was not specifically 
made applicable to courts other than the Court of Claims. If gen- 
erally followed, the case might provide a way of avoiding the right 
of the United States to set up an unliquidated claim against demands 
made upon it. The case is one of the few decided under the “re- 
capture” clause of the INTERSTATE ComMERCE Act. The Supreme 
Court of the United States has been petitioned for a writ of certi- 
orari. The importance of the case as a landmark, however, seems 
destined to be short-lived in view of the mainfest intention of Cong- 
ress to repeal this section. J. W.. 3. 





PATENT APPLICATION—JOINDER OF INVENTION—BILL IN Equity. 
—In response to a requirement for division, an applicant elected to 
prosecute the first of two groups of claims. The application was al- 
lowed with claims of the first elected group, was forfeited and re- 
newed by the applicant. In the renewal application the applicant 
added claims to the second group, and, in response to a new require- 
ment for division, elected to prosecute the second group. The ex- 
aminer rejected these claims as directed to a different invention from 
that for which the patent was ordered to issue in the original appli- 
cation. The Board of Appeals affirmed the examiner, and the ap- 
plicant filed a bill in equity under Rev. Stat. sec. 4915, 44 Start. L. 
1336 (1927), as amended 45 Stat. L. 1476 (1929), 35 U. S. C. 
Supp. V sec. 63 (1931). Held, that the equity court had no jurisdic- 
tion to review this decision of the Patent Office tribunals. Pitman 
v. Robertson, Supreme Court of the District of Columbia Equity No. 
54,662 (Nov. 3, 1932). This decision is now awaiting review by the 
Court of Appeals of the District of Columbia. 

It is well settled that a court of equity can make no adjudication in 
favor of an applicant under Rev. Stat. sec. 4915, supra, unless the 
alleged invention is a patentable one. Hill v. Wooster, 132 U. S. 
693, 10 Sup. Ct. 228, 33 L. ed. 502, 1890 C. D. 230 (1890). To 
support a decree for an applicant facts showing that he is entitled to 
a patent are required. See Morgan v. Daniels, 153 U. S. 120, 124, 
14 Sup. Ct. 772, 773, 38 L. ed. 657, 1894 C. D. 285, 287 (1894). A 
court cannot direct the issuance of a patent, therefore, upon a mere 
default of the Commissioner of Patents without a hearing on the 
merits. Gandy v. Marble, 122 U. S. 432, 7 Sup. Ct. 1290, 30 L. ed. 
1223, 1887 C. D. 413 (1887) ; Senitha v. Robertson, 45 F. (2d) 51 
(C. C. A. 4th, 1930). As a corollary, it will not entertain a bill 
under this section unless there has been a refusal of a patent on the 
merits. Thus, in Butterworth v. United States, ex rel., Hoe, 112 U. 
S. 50, 5 Sup. Ct. 25, 28 L. ed. 656, 1884 C. D. 429 (1884), after the 
Commissioner had decided in favor of an applicant, the Secretary 
of the Interior, without legal warrant, reviewed and reversed the 
Commissioner. The Commissioner then refused to grant the patent. 
It was held that mandamus was the proper remedy to compel the 
issuance of the patent, because the Commissioner had already de- 
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cided in applicant’s favor on the merits; and that a bill in equity 
would not lie because there had been no refusal on the merits by an 
official authorized to make the decision. In Shoemaker v. Robertson, 
54 F. (2d) 456, 60 App. D. C. 345, 1931 C. D. 14 (1931), it was 
decided that the refusal of the Commissioner to consider an improp- 
erly signed application was not a refusal on the merits, and the court 
refused to act. The question in the principal case, therefore, is 
whether the refusal of the Office to grant a single patent for several 
groups of claims is a refusal on the merits. The United States Su- 
preme Court, in United States, ex rel., Steinmetz v. Allen, 192 U. S. 
543, 24 Sup. Ct. 416, 48 L. ed. 555, 1904 C. D. 703 (1904), said that 
if “merit” be taken to mean invention, such a refusal to grant one 
patent for several groups of claims is not a refusal on the merits. It 
decided, however, that inasmuch as this refusal might in certain 
situations deprive an applicant of a right to have an invention prop- 
erly protected by a single patent, it must be held to be final and ap- 
pealable. Although the Supreme Court in the Steinmetz case does 
not compel such a conclusion, it is open for the Court of Appeals, 
when it decides the Pitman case, to find that a ruling that a group of 
claims may not be presented in a particular case goes to the merits. 
Since the term “merit” does not appear in the statute, the Court need 
not decide this, but can assume jurisdiction by applying the test used 
in the Steinmetz case; 1. e., whether a legal right of the applicant is 
denied. If, after assuming jurisdiction, it finds for the applicant, the 
Court can issue a conditional decree that the Commissioner is author- 
ized to issue a single patent for both groups of claims “if he deems 
both groups of claims patentable.” This decree would be quite novel. 
That substantive rights are in the balance follows from the consid- 
eration that only a single patent may be obtained for a single inven- 
tion. A second patent would be void for double patenting. Miller v. 
Eagle, 151 U. S. 186, 14 Sup. Ct. 310, 38 L. ed. 121, 1894 C. D. 147 
(1894) ; Underwood v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 37 
L. ed. 710, 1893 C. D. 340 (1893). Even in a case in which the 
Patent Office has required division, the examiner is not estopped 
from afterwards holding that the claims of one group are unpatenta- 
ble in view of the prior art, taken in connection with the patent for 
the other group. Jn re Isherwood, 46 App. D. C. 507, 1917 C. D. 
226 (1917). The same rule applies where the second group is re- 
jected because it differs from the claims in the patent only in scope. 
In re Woodsome, 10 F. (2d) 1003, 56 App. D. C. 138, 1926 C. D. 
176 (1926). In infringement suits, the defense of invalidity on the 
ground of double patenting is frequently made. Many courts, how- 
ever, have refused to declare patents invalid on this ground when the 
applicant had in good faith complied with a Patent Office require- 
ment for division. Thus, in McKay v. Dibert, 5 Fed. 587, 1881 C. D. 
238 (C. C. N. J. 1881), the court stated that whether a given inven- 
tion shall be embraced in one or in several patents is in the discretion 
of the Commissioner, and that the courts have no absolute control 
over this discretion. In Bennett v. Fowler, 8 Wall. 445, 19 L. ed. 
431 (U. S. 1869), the question of the validity of two reissues of a 
single patent was involved; 1.¢., whether the patent could properly 
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reissue as two and not as one patent. The court said that this ques- 
tion is often perplexing, and that the opinion of the Patent Office 
will be respected. It is, however, not likely that this respect for the 
opinion of the Patent Office experts will be applied in any save 
doubtful or perplexing cases; nor is a proper judicial review of the 
requirements for division less desirable because of the complaisance 
of the courts to the Commissioner’s holdings in the instances noted 
above. The Court of Customs and Patent Appeals has definitely de- 
cided that this question involves substantive rights, and that it has 
jurisdiction to hear appeals on this proposition. See (1932) 1 Geo. 
Wasu. L. Rev. 145. After an adverse decision by the Board of 
Appeals an applicant generally has the option of an appeal to the 
Court of Customs and Patent Appeals, or relief by a bill in equity. 
This gives him either an administrative or a judicial remedy. If the 
Court of Appeals affirms the Pitman case, an applicant will, in this 
class of cases, be denied equitable protection of a substantive right, 
and will be limited to administrative review. To maintain the sym- 
metry in the remedies the Court might well assume jurisdiction in 
this case. O. H. M. 


PATENT LAwW—DEFENSES—INFRINGEMENT—ESTOPPEL TO DENY 
VALIDITY OF PaTENT.—In 1927 the plaintiffs brought suits for in- 
fringement of Letters Patent number 1,301,175 and 1,292,081 against 
the Hartford Electric Supply Co., The Service Electrical Supply 
Co., and The Union Light Co., purchasers of the infringing device 


from the present defendants. The present defendants conducted the 
defense of these suits for their purchasers. The patents were found 
valid and infringed, and this finding affirmed on appeal 47 F. (2d) 
743 (C. C. A. 2d, 1931). The plaintiff then filed suit against the 
present defendant, the manufacturer, and moved to strike from the 
answer of the defendant that part seeking to again attack the validity 
of the patents in suit. Held, that the motion should be granted. Jos. 
Sach’s and Colts’ Patent Firearms Mfg. Co. v. Wardsworth Elec- 
tric Co., 14 U. S. Pat. Q. 337 (Ky. 1932). 

A decree declaring the validity or invalidity of a patent is not a 
proceeding i rem, and does not prevent the same or another com- 
plainant from prosecuting a suit against another defendant and prov- 
ing validity. Consolidated Roller Mills Co. v. Smith Middlings 
Purifier Co., 40 Fed. 305 (Mich. 1889) ; Turnan v. Carvill, 154 Fed. 
198 (Ill. 1907). If a manufacturer conducts the defense of a suit 
against a purchaser from him, however, he is bound by the decree in 
that suit as to validity of the patent in suit. D’Arcy v. Staples and 
Hanford Co., 161 Fed. 733 (C. C. A. 6th, 1908) ; Individual Drink- 
ing Cup Co. v. Public Service Cup Co., 262 Fed. 410 (C. C. A. 2d, 
1919); Murphy Wall Bed Co. v. Pacific Spring Bed Co., 295 Fed. 
745 (Calif. 1916) ; Lathrop v. Rice and Adams Corp., 21 F. (2d) 124 
(N. Y. 1927); Alliance Securities Co. v. DeVilbis Co., 24 F. (2d) 
530 (Ohio 1928). This is true provided the manufacturer’s conduct 
of the case was open and avowed. Lacroix v. Lyons, 33 Fed. 437 
(La. 1888) ; Cramer v. Singer Mfg. Co., 93 Fed. 636 (C. C. A. 9th, 
1899), 109 Fed. 652 (C. C. A. 9th, 1901); Lane v. Welds, 99 Fed. 
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286 (C. C. A. 6th, 1899); Stromberg v. Zenith, 220 Fed. 154 (Ill. 
1915). If a corporation conducts the defense of a suit against one 
of its subsidiaries, it is bound by the decree in that case not only as 
to the questions actually raised but also as to questions which might 
have been raised. Eagle Mfg. Co. v. David Bradley Co., 50 Fed. 193, 
aff'd. 57 Fed. 980 (C. C. A. 7th, 1893); Vapor Co. v. Gold Co., 7 
F. (2d) 284 (C. C. A. 2d, 1925). The mere fact that one who has 
similar rights to the defendant in a suit conducts the defense with 
no other privity between the parties will not bind the one who con- 
ducted the defense in the prior suit by the decree in that suit by way 
of estoppel but only by way of precedent. Litchfield v. Crane, 123 
U. S. 549, 8 Sup. Ct. 210, 31 L. ed. 194 (1887). Mere payment of 
costs by the manufacturer in a suit against a purchaser will not bind 
the manufacturer by the decree against his purchaser. General Elec- 
tric v. Morgan-Gardner Electric Co., 168 Fed. 52 (C. C. A. 7th, 
1908). Even though the manufacturer has actively conducted the 
defense of a suit against a purchaser, if the purchaser settles out of 
court pending an appeal, without the consent of the manufacturer, 
the manufacturer is not bound by the decree in that case. Stromberg 
v. Zenith, supra; I. T. S. Rubber Co. v. Essex Rubber Co., 25 
F. (2d) 180 (Mass. 1922). Parties who did not become interested in 
the suit till after the decree adjudicating the validity of the patent 
had been given, even though they might have entered the case prior 
to that time, will not be bound by the decree as to validity. U. S. 
Gypsum Co. v. Bestwall Co., 15 F. (2d) 704 (Ill. 1927); I. T. S. 
Rubber Co. v. Essex Rubber Co., 281 Fed. 5, Appeal dismissed 257 
U. S. 664, 42 Sup. Ct. 45, 66 L. ed. 424 (1921). A member of an 
association which conducted the defense in a suit against another 
member for infringement, however, has been held bound by the decree 
in that case as to validity of the patent in suit. Reo Motor Car Co. 
v. Gear Grinding Machine Co., 42 F. (2d) 965 (C. C. A. 6th, 1930). 
Here again the fact that the association conducted the defense must 
have been open and avowed. Hank’s Dental Ass’n v. International 
Tooth Crown Co., 122 Fed. 74 (C. C. A. 2d, 1903); Steinfaur 
Patents Corp v. J. Meyerson Inc., 56 F. (2d) 392 (N. Y. 1931). 
The successor in business to one who was defendant in a prior suit 
in which the validity of a patent was adjudicated is bound by the 
decree in that suit. Macey v. Globe Wernicke Co., 180 Fed. 401 
(C.C. A. 7th, 1910) ; Zip Mfg. Co. v. Pep Mfg. Co., 27 F. (2d) 219 
(C. C. A. 6th, 1928). A majority stockholder of a corporation is 
not bound by a decree against the corporation as to the validity of a 
patent, Victor Talking Machine Co. v. American Gramophone Co., 
190 Fed. 1023 (C. C. A. 2d, 1911), unless he was authorized to, and 
did conduct the defense in the prior case. U. S. Envelope Co. v. 
Transo Paper Co., 221 Fed. 79 (Conn. 1915). 

The above cases seem to reach a fair result by refusing to let the 
parties again litigate a question which has once been passed on by a 
court in a case between substantially the same parties. The decision 
of the court in the present case is well supported by precedents. The 
report of the CoMMITTEE ON PaTENTs, TRADE Marks, AND Copy- 
RIGHTS of the AMERICAN Bar ASSOCIATION seems correct in its con- 
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clusion that there is no need for legislation on the question as to 
when the courts may refuse to permit a party who was connected 


with any previous litigation on a patent, to attack the validity of that 
patent in a later suit. G. L. T. 


PATENTS—INTERFERENCE APPEALS—ComITy UNoper R. S. 4911 
AND R. S. 4915—Ricuts oF ParTIES IN INTERFERENCE APPEALS 
Unober R. S. 4911 anp R. S. 4915.—Berry and Nelson were appli- 
cant parties to several interference proceedings in the United States 
Patent Office in two of which Jardine was also an applicant party. 
The Board of Appeals awarded priority to Berry. Jardine filed a 
suit in equity in the District Court of Michigan under Rev. Star. 
sec. 4915; as amended by 44 Start. L. 1336, chap. 273, sec. 11 (March 
2, 1927) and 45 Start. L. 1476, chap. 488, sec. 2(b) (March 2, 1929) ; 
35 U. S. C. Supp. VI sec. 63 (1932). Berry and Nelson were made 
defendants. Nelson in his answer to this suit included a counter 
claim praying that priority be awarded him over both Berry and 
Jardine. Subsequently Nelson appealed the decision of the Board of 
Appeals to the Court of Customs and Patent Appeals under Rev. 
Srat. sec. 4911; 44 Stat. L. 1336, chap. 273, sec. 8 (March 2, 1927) 
as amended by 45 Stat. L. 1476, chap. 488, sec. 2 (March 2, 1929) ; 
35 U. S. C. Supp. VI sec. 59a (1932). Jardine was not a party to 
this appeal, but was permitted by the court to file and argue a motion 
to stay further proceedings under the appeal with respect to the two 
interferences to which he was a party in the Patent Office pending 
final determination of the suit in equity on the ground of comity. 
Held, that the rule of comity does not apply where to follow it the 
court must disregard rights which the law assures to litigants them- 
selves. Motion denied. Nelson v. Berry, 59 F. (2d) 351 (Cust. & 
Pat. App. 1932). 

The Acts of March 2, 1927, and March 2, 1929, supra, which created 
the present Rev. Star. sec. 4911 and amended Rev. Stat. sec. 4915 
made a distinct change in the remedies available to a losing party in 
an interference proceeding in the Patent Office. Cf. 35 U.S. C. sec. 
59 (1926) and 35 U. S. C. sec. 63 (1926) with 35 U. S. C. Supp. VI 
sec. 59a (1932) and 35 U. S. C. Supp. VI sec. 63 (1932). As each 
novel situation presents itself the courts are determining the various 
rights under the new law. It is now decided that a bill in equity 
under Rev. Stat. sec. 4915 is insufficient if it does not aver an ad- 
verse decision by the Board of Appeals. Fahrenwald v. Cope, 38 
F. (2d) 251 (N. D. Ohio 1930). Before filing a bill in equity under 
Rev. Star. sec. 4915 the plaintiff must show that no appeal was taken 
to the Court of Appeals (now the Court of Customs and Patent Ap- 
peals by the Act of March 2, 1929, supra) from the decision of the 
Board of Appeals, or that this appeal was dismissed before decision. 
Fahrenwald v. Cope, supra. The remedy in equity under Rev. Stat. 
sec. 4915 is not available to a patentee from an adverse decision by 
the Board of Appeals. MacGregor v. Chesterfield, 31 F. (2d) 791 
(E. D. Mich, 1929) ; Heidbrink v. McKesson, 53 F. (2d) 321 (C. C. 
A. 6th, 1931). The election of the latter part of Rev. Star. sec. 
4911 whereby the successful party to an interference proceeding in 
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the Patent Office may by motion dismiss an appeal to the Court of 
Customs and Patent Appeals by the unsuccessful party and compel 
the unsuccessful party to file a bill in equity under Rev. Srar. sec. 
4915 is not available to a successful applicant when the unsuccessful 
party is a patentee. Hence, in this case the applicant cannot upon 
motion dismiss the appeal and compel the patentee to file a bill in 
equity under Rev. Stat. sec. 4915. Farmer v. Schweyer, 58 F. (2d) 
1056 (Cust. & Pat. App. 1932). See (1932) 1 Geo. Wasu. L. Rev. 
146. The rule of Farmer v. Schweyer, supra, however, should not 
apply where the facts are just reversed; 7. e., where the unsuccessful 
party who has appealed is an applicant and the successful party is a 
patentee, since the reason for the rule no longer exists. When a bill 
is filed in equity under Rev. Stat. sec. 4915 as a result of a motion 
under Rev. Stat. sec. 4911 to dismiss an appeal to the Court of Cus- 
toms and Patent Appeals, the thirty-day limit of Rev. Star. sec. 
4911 for filing the bill applies and not the six-months limit of Rev. 
Stat. sec. 4915. American Fomon Co. v. Amdyco Corp., 15 U. S. 
Pat. Q. 205 (S. D. N. Y. 1932). For a discussion of the principles 
involved see (1933) 1 Gro. Wasu. L. Rev. 420. Upon a motion to 
dismiss the equity suit of the principal case it was held that Rev. 
Stat. sec. 4915 is not unconstitutional as being neither a case nor 
controversy. Cleveland Trust Co. (assignee of Jardine) v. Nelson, 
51 F. (2d) 276 (E. D. Mich. 1931). In the case of Fahrenwald v. 
Cope, supra, which was an equity suit under Rev. Star. sec. 4915, 
the defendant Cope entered a counterclaim praying that priority be 
awarded him as to certain counts of the interference which had been 
awarded the plaintiff Fahrenwald by the Patent Office. This counter- 
claim was subject to the provisions of the old law; 35 U. S. C. sec. 
59 (1926), 27 Star. L. 436, chap. 74, sec. 9 (Feb. 9, 1893) and 35 
U. S. C. see. 63 (1926), 16 Stat. L. 205, chap. 230, sec. 52 (July 8, 
1870) and 27 Star. L. 436, chap. 74, sec. 9 (Feb. 9, 1893) ; whereby 
an unsuccessful party to an interference had to exhaust his remedy 
of appeal to the Court of Appeals before bringing suit in equity under 
Rev. Strat. sec. 4915. Smith v. Muller, 75 Fed. 612 (C. C. Del. 
1896). The court held that the counterclaim was authorized by 
Eguity Rute 30 and Rev. Start. sec. 4915, but that the defendant in 
his counterclaim must aver and show that he has exhausted his 
remedy under 35 U.S. C. sec. 59, supra. This, in effect, holds that 
the defendant must aver and show the same preliminary matters in 
his counterclaim as he would in an original bill. Applying the same 
reasoning to the new law under Rev. Start. sec. 4911 and Rev. Star. 
sec. 4915 as amended, and in the light of the prior holding, supra, in 
the Fahrenwald v. Cope case, it appears that a counterclaim by a 
defendant in an equity suit under Rev. Stat. 4915 is authorized, but 
that he must aver an adverse decision by the Board of Appeals and 
show that he has not appealed to the Court of Customs and Patent 
Appeals, or that the appeal was dismissed before decision. Under 
this view Nelson’s counterclaim in the equity suit of the principal 
case should be dismissed. 

The motion of the principal case was based on an attempted appli- 
cation of the general rule of comity, that when a court has assumed 
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jurisdiction of a subject all other courts of concurrent jurisdiction 
should refrain from interference and accordingly stay proceedings 
without dismissal until decision or a final determination of the prior 
case. Ryan v. Seaboard & R. R. Co., 89 Fed. 397 (C. C. E. D. Va. 
1898). The rule of comity, however, is a rule of convenience and 
reason that is disregarded when to follow it would result in an injus- 
tice or a denial of legal rights. Thus it was held, that where receivers 
of a railway company bring suit to enjoin a public service commission 
from enforcing unreasonable, unjust and insufficient rates in violation 
of state and federal constitutions in the court in which the receivers 
were appointed, a plea of lis pendens based on the fact that there is 
pending in another court of concurrent jurisdiction a suit by various 
railway companies including complainant and involving the same is- 
sues, does not preclude the court from taking jurisdiction of the in- 
stant case; the duty to protect the property in its possession in the 
receivership is sufficient warrant for a proceeding to restrain improper 
taking of such property without waiting for a determination of issues 
of fact in another court. Bush v. Texas & P. Ry. Co., 290 Fed. 
1008 (W. D. La. 1922). The rule of Ryan v. Seaboard & R. R. Co., 
supra, is cited in the opinion of this case. It can readily be shown 
that the Bush v. Texas & P. Ry. Co. case, supra, and the principal 
case are analogous. In discussing this analogy it will be convenient 
to refer to the Bush v. Texas & P. Ry. Co. case, supra, as the Bush 
case; the principal case of this annotation as the principal case; and 
the prior suit in another court of each of these cases as the prior suit. 
In both the Bush case and the principal case certain issues before the 
court were not involved in the prior suits and the court would have 
proceeded to a determination of them even if it followed the general 
rule of comity as announced in Ryan v. Seaboard & R. R. Co., supra, 
and stayed proceedings with respect to those issues which were in- 
volved in both the present and prior suits. In the Bush case a prop- 
erty right was involved; in the principal case the right of appeal 
assured by Rev. Start. sec. 4911. The rights of the other railway 
companies in the prior suit were in no way affected by any decision 
in the Bush case since they were not parties to it, and in the same 
way the rights of Jardine in the prior equity suit are not affected by 
the appeal of the principal case. In the Bush case, however, the mo- 
tion to stay proceedings was made by the defendant, while in the 
principal case the motion was made by a party of the prior suit who 
was not a party to the present suit. Also in the Bush case the plain- 
tiff was a co-plaintiff in the prior suit and the defendant was not a 
party to the prior suit, while in the principal case both parties to the 
present suit are co-defendants in the prior equity suit. Nevertheless 
these differences, if anything, make the principal case a stronger one 
for the court to disregard the rule of comity. Accordingly the deci- 
sion of the principal case appears proper. Although a different result 
with respect to the merits may be reached in the equity suit than was 
reached by the court in the principal case since a suit in equity under 
Rev. Stat, sec. 4915 is a trial de novo on all competent evidence, new 
and old, Harper v. Zimmermann, 41 F(2d) 261 (Del. 1930), while a 
suit under Rev. Star. sec. 4911 is merely an appeal on the record 





420 THE GEORGE WASHINGTON LAW REVIEW 


before the Board of Appeals, Bernardin v. Northall, 77 Fed. 849 
(C. C. Ind. 1897), the rights of all parties are protected by the 
remedy under Rev. Start. sec. 4918, 16 Stat. L. 207, chap. 230, sec. 
58 (July 8, 1870) as amended by 44 Star. L. 1337, chap. 273, sec. 
12 (March 2, 1927, 35 U. S. C. Supp. VI sec. 66 (1932). “* 
R. S. M. 


PATENTS—INTERFERENCE APPEALS—TIME LIMIT FoR APPEAL 
Unper R. S. 4911 anp R. S. 4915.—Plaintiff was an unsuccessful 
applicant party to an interference proceeding in the United States 
Patent Office, in which defendant was awarded priority by the Board 
of Appeals. Plaintiff appealed to the Court of Customs and Patent 
Appeals. Defendant objected to the appeal within twenty days under 
Rev. Stat. sec. 4911; 44 Stat. L. 1336, chap. 273, sec. 8 (March 
2, 1927) as amended by 45 Start. L. 1476, chap. 488, sec. 2 (March 
2, 1929); 35 U. S. C. Supp. VI, sec. 59a (1932); and the appeal 
was dismissed. Within thirty days plaintiff filed a suit in equity in 
the Supreme Court of the District of Columbia under Rev. Start. 
sec. 4915; as amended by 44 Star. L. 1336, chap. 273, sec. 11 (March 
2, 1927) and 45 Strat. L. 1476, chap. 488, sec. 2(b) (March 2, 
1929); 35 U. S. C. Supp. VI, sec. 63 (1932). Defendant objected 
to the jurisdiction of the D. C. Supreme Court, and plaintiff filed the 
present bill in equity under Rev. Stat. sec. 4915 within six months 
of the adverse decision by the Board of Appeals but after thirty 
days from the dismissal of the appeal. Defendant moved to dismiss 
the bill on the ground that it was filed after the thirty-day statutory 
period allowed by Rev. Star. sec. 4911. Plaintiff contended that 
the six months statutory period of Rev. Stat. sec. 4915 applies. 
Held, that when a bill is filed in equity under Rev. Stat. sec. 4915 
as a result of a motion to dismiss an appeal under Rev. Star. sec. 
4911, the thirty-day limit of Rev. Stat. sec. 4911 for filing the bill 
applies and not the six months limit of Rev. Stat. sec. 4915. Amer- 
ican Fomon Co. v. Amdyco Corp., 15 U.S. Pat. Q. 205 (S. D. N. Y. 
1932). 

After an adverse decision by the Board of Appeals an applicant 
party to an interference proceeding in the Patent Office has the 
election of an appeal under Rev. Start. sec. 4911 or of a bill in equity 
under Rev. Stat. sec. 4915. Under Rev. Start. sec. 4915 he is given 
six months to file his bill in equity. But if he elects to appeal under 
Rev. Stat. sec. 4911 he waives his right to file a bill in equity under 
Rev. Stat. sec. 4915. See Rev. Stat. sec. 4911. Thus when he 
files a bill in equity under Rev. Strat. sec. 4915 as a result of a dis- 
missal of an appeal by motion of an adverse party under Rev. Stat. 
sec. 4911 he is not exercising this election, which is already exhausted 
by the appeal, but is filing in accordance with the provisions of Rev. 
StaT. sec. 4911. The limitations of the bill should accordingly be 
controlled by the provisions of that section. Furthermore, as stated 
by the court in the opinion, this was clearly the intent of Congress 
in passing the statute since there is no other way of giving effect 
to the thirty-day provision of Rev. Start. sec. 4911. For an annota- 
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tion of the various rights in interference appeals under Rev. Stat. 
sec. 4911 and Rev. Star. sec. 4915 see (1933) 1 Geo. Wasu. L. 
Rev. 417. R. S. M. 






PATENTS—RULES OF PRACTICE IN THE UNITED StaTES PaTENT 
OrFICE—AFFIDAVITS UNDER RULE 75.—An application for a patent, 
filed in the United States Patent Office on Feb. 5, 1927, was rejected 
on reference to a domestic patent that issued April 3, 1928 on an ap- 
plication filed Dec. 15, 1926. The applicant filed an affidavit under 
Rule 75 in order to overcome this reference. The affidavit stated 
that the applicant “made the invention defined by the claims” prior 
to Dec. 15, 1926 and that the blueprints accompanying the affidavit 
were made prior to that date. The blueprints showed the device dis- 
closed in the application. After a final rejection had been given, based 
in part on this reference, the applicant appealed to the Board of 
Appeals. Held, that the mere allegation in the affidavit that the ap- 
plicant made the invention prior to Dec. 15, 1926 is not a sufficient 
showing of facts to support a finding of a reduction to practice before 
that date. Ex parte Replogle, 15 U. S. Pat. Q. 61 (Bd. of App., 
1932). 

Rule 75 of the RuLEs oF Practice in the UNITED States PATENT 
OFFICE provides in part: “When an...... application is rejected 
aa a domestic patent which...... shows or describes but does 
not claim the rejected invention,...... and the applicant shall make 
oath to facts showing a completion of the invention...... before the 
filing of the application on which the domestic patent issued,...... 
then the patent...... cited shall not bar the grant of a patent to the 
applicant,...... ’ A prior “completion of the invention” as required 
by the rule may be established either by showing a prior reduction 
to practice or a prior conception connected by due diligence with a 
subsequent reduction to practice. Ex parte Gasser, 17 O. G. 507, 
1880 C. D. 94 (Com. of Pats. 1880). The mere statement “that he 
made the invention” is not enough. Ex parte Gasser, supra. Nor is 
it sufficient to state that the applicant conceived, disclosed to others, 
and made drawings. Ex parte Saunders, 23 O. G. 1224, 1883 C. D. 
23 (Com. of Pats., 1883). An affidavit accompanied by drawings 
showing a prior conception and averring that the applicant used 
“every diligence possible in putting the invention into use” has been 
held insufficient. Ex parte Hunter, 49 O. G. 733, 1889 C. D. 218 
(Com. of Pats. 1889). In establishing either of the two permissible 
modes of completion the affidavit must state facts not conclusions. 
Ex. parte McElroy, 140 O. G. 1207, 1909 C. D. 52 (Com. of Pats., 
1909). The affidavit must detail the facts and circumstances upon 
which the applicant bases his claim of invention in order that the 
Office may judge whether he in fact made the invention claimed. Ex 
parte Saunders, supra; Ex parte Romunder, 157 O. G. 209, 1910 
C. D. 121 (Com. of Pats., 1910). To permit otherwise would be to 
transfer the seat of judgment and decision from the Office tribunal 
to the mind of the applicant. Ex parte Donovan, 52 O. G. 309, 1890 
C. D. 109 (Com. of Pats., 1890). The fact requirement of the Office 
is sound. Just what constitutes completion of invention within the 
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patent statutes is a technical question of fact that has long defied 
definitive decision by the courts. See McComber, Reduction to Prac- 
tice of Patentable Inventions (1915) 63 U. Pa. L. Rev. 353. The 
same act or set of acts may or may not constitute a reduction to 
practice, modified, as they may be, by the special circumstances of 
the particular case. Rolfe v. Hoffman, 26 App. D. C. 336 (1905) ; 
Andrews v. Nilson, 27 App. D. C. 451 (1906). The instant case, 
decided squarely in accord with the settled practice of the Office, is 
illustrative of the too prevalent lack of appreciation in the profession 
of the full showing of facts required under the provisions of Rule 
75. For a discussion of other aspects of Rule 75, see McCrapy, 
PATENT OFFIcE Practice, (1928) Secs. 214-219. M. H.R. 


Pusiic Utititres—Contract Carriers—DvueE Process anp Po- 
LICE Powers—EXxXcLusIon FRoM HiGHways.—A Montana statute 
declared to be “for the supervision, regulation and control of the use 
of the highways” required that the private contract carrier must se- 
cure a certificate of public convenience and necessity as a condition 
precedent to his right to operate over the highways of the State and 
conferred administrative jurisdiction upon the State Board of Rail- 
road Commissioners. The Act contained no other highway regula- 
tions. Mont. Laws 1931, c. 184. After a hearing at which formal 
protests were presented by three railroads in the territory, the Rail- 
road Commission refused to grant a certificate to plaintiff, a highway 
contract carrier, and ordered him to cease transporting property for 
hire on the ground that the proposed competition was unwarranted 
and would impair the existing and adequate service being furnished 
the public by the railroads. There was no showing that the order 
issued was in the interest of highway conservation or public safety ; 
only the protests of the railroads seem to have been considered in 
denying certificate to plaintiff. The petitioner sought to restrain the 
enforcement of the prohibitory order; an injunction was originally 
granted by the Montana Supreme Court in June, 1932, but the case 
was reheard in December, 1932. Held, that in consideration of the 
intervening decision of the United States Supreme Court in Stephen- 
son v. Binford, infra, the judgment was reversed. Injunction denied. 
Barney v. Board of R. R. Comm’rs et al., 17 P. (2d) 82 (Mont. 
Dec. 19, 1932). 

This decision prohibits the highway contract carrier from engaging 
in business if it is shown that the prospective competition is unwar- 
ranted and would be injurious to existing railroad common carriers. 
See (1933) 1 Gro. Wasu. L. Rev. 127. In the field of transporta- 
tion, it gives effect to the theory of a planned and unified economic 
structure suggested by the dissenting opinion in New State Ice Co. v. 
Liebman, 285 U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 747 (1932). That 
case held that the State had no power under the 14th Amendment, 
arbitrarily to deny or unreasonably to curtail the common right to 
engage in a lawful private business. 

The Montana case extends the principles laid down by the United 
States Supreme Court in Stephenson v. Binford, 53 Sup. Ct. 181 
(U. S. Dec. 5, 1932). See comment in (1933) 1 Geo. Wasn. L. 
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Rev. 284; (1932) Pus. Utin. Fort. Vol. IX, pp. 195-202; 282- 
289; (1933) id. Vol. XI, p. 106. That case upheld the validity of a 
Texas statute which required contract carriers to secure a permit 
based upon the potential effect upon existing traffic, and which de- 
clared the minimum rates to be charged should not be less than the 
minimum charged by common carriers. In addition, the statute pro- 
vided detailed regulation as to licensing, size of equipment, etc., on 
all classes of carriers. It was held that the purpose of the statute 
was to alleviate the burden on the highways and protect public safety 
thereby; and that there was an actual relation between the condition 
imposed and the end sought inasmuch as restricting the number of 
highway carriers and preventing a cutting of rates would divert busi- 
ness to the railroads, and thus relieve the highways. The Court de- 
termined the purpose of the statute by a consideration of the evidence 
and findings in the lower court that an excessive burden of traffic and 
consequent danger to public safety had resulted from an unwarranted 
and increasing number of unregulated contract carriers. 

In applying the decision of the Stephenson v. Binford case, the 
Montana Court, in Barney v. R. R. Comm’rs, supra, determined the 
purpose of the Act to be the regulation of the use of the highways, 
based upon the legislative declaration in the title of the statute, the 
fact that it does not repeal existing highway regulations, and its 
similarity to the Texas and other statutes of highway regulation. 
The Court does not make any inquiry into whether the means here 
adopted are substantially and actually related to the amelioration of 
the burden on the highways but simply states that requiring cer- 
tificates “is reasonably devised to protect the public from abusive 
use.” There was no evidence that any other motor trucks than the 
plaintiffs used the highways. In this case, however, the means 
adopted; i.e., prohibiting the plaintiff contract carrier from operat- 
ing, were not invoked in order to alleviate the highway burden, but 
were invoked to the end that the intervening and protesting railway 
carriers might be protected from competition. Cf. comment in 
(1933) P. U. F. Vol. XI, p. 106. The real parties in interest were 
the contract carrier and the railroads (as pointed out in the dissenting 
opinion) for there is no showing that the State protested the use or 
burdening of its highways (neither in the statute nor by representa- 
tion at the hearing). But in the Stephenson v. Binford case the 
parties at interest were in truth the contract carrier and the State. 
The latter through its legislature protested the excessive burden on 
the highways and alleged it to be caused by the existing and ever-in- 
creasing number of contract carriers. The Montana Court’s applica- 
tion of the decision in Stephenson v. Binford permits the railroads 
to control or destroy highway competition by assuming the guise of 
protector of the state’s right to regulate the use of its highways. It 
curtails whatever right may be assured the contract carrier under the 
14th amendment to engage in a lawful private business by the in- 
direct but nevertheless effective method of permitting existing com- 
mon carriers to use the police power of the state as a tool to eliminate 
competition by means of statutes under which the contract carrier 
may be prohibited from using the highways. M. R. 
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STATE DECLARATORY JUDGMENT AcTS—JUSTICIABILITY.—Appel- 
lant brought suit in a Tennessee state court under the UNIFoRM 
DECLARATORY JUDGMENT Act of that State, requesting that the state 
excise tax on the storage of gasoline be declared invalid under the 
Commerce Clause and the 14th Amendment to the Constitution of 
the United States. A decree in favor of the Appellee was affirmed 
by the Supreme Court of Tennessee. Appeal was taken to the Su- 
preme Court of the United States. Counsel were invited to the 
question whether a case or controversy was presented. Held, that 
the Supreme Court had jurisdiction of an appeal in a case which 
had originated as an action under the State DecLaraTory Junpc- 
MENT Act. Nashville, Chattanooga and St. Louis Ry. Co. v. Wal- 
lace, 70 S. Daily Supp. 156 (Feb. 7, 1933). 

A recent step toward taking jurisdiction in cases arising under 
state declaratory judgment acts was taken by the Supreme Court 
in the case of Fidelity National Bank v. Swope, 274 U. S. 123, 47 
Sup. Ct. 511, 71 L. ed. 959 (1927), holding that a decree of execu- 
tion was not an essential part of a final judgment. See also Old 
Colony Trust Co. v. Comm. of Int. Rev., 279 U. S. 716, 725, 49 
Sup. Ct. 499, 73 L. ed. 918 (1929). The Supreme Court in the 
instant case has taken a further favorable step toward this type of 
statute. The Court has never directly passed upon the constitution- 
ality of these state acts, but has indicated by the way of dicta that 
it would be unconstitutional for the federal courts to assume juris- 
diction in cases brought under these acts, which did not satisfy the 
antecedent criteria with regard to the nature of justiciable contro- 
versies, as developed by decisions of the United States Supreme 
Court. Liberty Warehouse Co. v. Granis, 273 U. S. 70, 47 Sup. Ct. 
282, 71 L. ed. 541 (1927); Liberty Warehouse Co. v. Burley To- 
bacco Growers Codp. Marketing Ass’n., 276 U. S. 71, 48 Sup. Ct. 
291, 72 L. ed. 473 (1928) ; Willing v. Chicago Auditorium Associa- 
tion, 277 U. S. 274, 48 Sup. Ct. 507, 72 L. ed. 880 (1928) ; Borchard, 
The Constitutionality of Declaratory Judgments (1931) 31 Cou. 
L. Rev. 561. The toleration of the Supreme Court in regard to these 
acts is necessary to their usefulness. Fourteen state supreme courts 
have passed upon the declaratory judgment acts of their respective 
states and have declared them constitutional. Twelve other states 
have assumed the constitutionality of their respective acts. Borchard, 
The Constitutionality of Declaratory Judgments (1931) 31 Cot. L. 
Rev. 561. 

The Court in the instant case, in stating that the case did present 
a justiciable controversy, distinguished it from other cases in which 
the Court has found no “case” or “controversy.” (1) The proceed- 
ings below terminated in a final judgment; unlike South Spring Hill 
Gold Mining Co. v. Amador Medean Gold Mining Co., 145 U. S. 
300, 12 Sup. Ct. 921, 36 L. ed. 712 (1892). (2) Adverse parties 
were involved; unlike Muskrat v. United States, 219 U. S. 346, 31 
Sup. Ct. 250, 55 L. ed. 246 (1911). (3) There was a threatened 
invasion of valuable legal rights; unlike Massachusetts v. Mellon, 
262 U. S. 477, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923); (4) The 
question lends itself to judicial determination and is of the kind the 
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Court traditionally decides; unlike Federal Radio Commission v. 
General Electric Co., 281 U. S. 464, 50 Sup. Ct. 389, 74 L. ed. 969 
(1930). See also White v. Johnson, 282 U. S. 367, 51 Sup. Ct. 115, 
75 L. ed. 388 (1931). (5) The adjudication was not subject to 
review; unlike Gordon v. United States, 2 Wall. 561, 17 L. ed. 921 
(U. S. 1865) ; Postum Cereal Co. v. Calif. Fig Nut Co., 272 U. S. 
693, 47 Sup. Ct. 284, 71 L. ed. 478 (1926). (6) It is not an ad- 
visory opinion upon an assumed state of facts; unlike Liberty Ware- 
house Co. v. Granis, 273 U. S. 70, 47 Sup. Ct. 282, 71 L. ed. 541 
(1927) ; Willing v. Chicago Auditorium Ass’n., 277 U. S. 274, 48 
Sup. Ct. 507, 72 L. ed. 880 (1928). It is interesting to note that Mr. 
Justice Brandeis in the Willing case, supra, reviewed these same de- 
cisions in a like manner and declared that there was no case or con- 
troversy presented in that case. 

The Court in the principal case admitted that had the issues been 
raised and adjudicated in proceedings to enjoin the collection of the 
tax, a justiciable controversy would have been presented. Risty v. 
Chicago R. I. and Pac. Ry. Co., 270 U. S. 378, 46 Sup. Ct. 236, 70 
L. ed. 641 (1926). The question then necessarily limited itself to 
the precise problem, whether the suit was any the less justiciable in 
view of the fact that it was presented through a modified procedure 
authorized by the state statute. Mr. Justice Stone in determining 
this question drew upon some applicable analogies: (1) Adjudica- 
tion of state boundaries, Michigan v. Wisconsin, 270 U. S. 378, 46 
Sup. Ct. 290, 70 L. ed. 595 (1926); (2) Review of Court of Claims 
judgments though no process issued against the government, United 
States v. Jones, 119 U. S. 477, 30 L. ed. 440 (1886); (3) Natural- 
ization proceedings, Tutun v. United States, 270 U. S. 568, 51 Sup. 
Ct. 104, 75 L. ed. 1437 (1926); (4) Various other proceedings 
regularly entertained in state courts such as determination of status, 
suits for instructions to trustees and bills to quiet title. 

Mr. Justice Stone has always exhibited a friendly attitude toward 
this particular type of procedure as is expressed in opinions in Fidelty 
National Bank v. Swope, supra, the Willing case, supra, and in the 
instant case. The present attitude of the Court toward this type 
of legislation may be a result of the influence of Mr. Justice Stone. 
The history of the development of this favorable attitude may be 
read in his opinions in these three cases. In the Swope case he stated, 
in delivering the opinion of the Court, that execution was not an 
essential factor to a final judgment. In the Willing case he pointed 
out, in a separate concurring opinion, that he refused to accept the 
statement made in Mr. Justice Brandeis’ opinion that declaratory 
judgment acts could not constitutionally be applied in the federal 
courts. It is significant that at the time of this decision the Uniform 
Declaratory Judgment Act was pending in Congress. 69 Conc. Rec. 
2025 (1928). In the present Congressional Session the Uniform 
Declaratory Judgment Act was passed by the House, H. R. 4624, 
and is now pending in the Senate. In the instant case the Court has 
been carried even farther from its original unfriendliness toward 
the declaratory judgment. Mr. Justice Stone has in the instant case 
attempted to grant practical justice with the available legal tools, as 

9 
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is indicated by his statement, “The judiciary clause of the Constitu- 
tion defined and limited judicial power, not the particular method 
by which that power might be invoked. It did not crystallize into 
changeless form the procedure of 1789 as the only possible means 
for presenting a case or controversy otherwise cognizable in the Fed- 
eral Courts.” mG. &. 


TRADE-MARKS—REGISTRATION OF A MARK WHICH Is Part OF A 
CorporaTION NAME.—The Nisley Shoe Company, of which C. R. 
Nisley is the president, applied for registration of the mark ‘‘Nis- 
ley’s” under the Trade-Mark Act of 1905, as a trade-mark for shoes 
and hosiery. The word was written in a distorted but common form 
of block type. The Commissioner of Patents denied registration, and 
on appeal the applicant urged that the mark was entitled to registra- 
tion under section 5 of the act which in part reads: 

Provided, That no mark which consists merely in the name 
of an individual, firm, corporation, or association not written, printed, 
impressed, or woven in some particular or distinctive manner, 
shall be registered 

Provided further, That nothing herein shall prevent registration 
of a trade-mark otherwise registrable because of its being the name 
of the applicant or a portion thereof 

Held, that the last quoted proviso does not entitle applicant to 
registration of the mark, since it is not written in some particular or 
distinctive manner. Jn re Nisley Shoe Co., 58 F. (2d) 426, 423 O. 
G. 4, 13 Pat. Q. 304 (C.C. P. A. 1932). 

The Act in its original form did not contain the last quoted proviso. 
33 Strat. L. 725, Sec. 5 (1905), 15 U. S. sec. 85 (1926). Under the 
first quoted proviso a mark (not otherwise registrable under the ten 
year’s clause), which is part of a corporation name cannot be regis- 
tered by the corporation when the mark is a surname. A. G. 
Spalding and Bros. could not register “Spalding.” Jn re A. G. Spald- 
ing and Bros., 27 App. D. C. 314, 123 O. G. 321, 1906 C. D. 674 
(1906). Similarly a mark which is part of a corporation name 
cannot be registered, even though the mark per se is the subject of a 
technical trade-mark. The Success Co. could not register the mark 
“Success.” In re The Success Co., 34 App. D. C. 443, 152 O. G. 
958, 1910 C. D. 323 (1910). A year after the Success case Congress 
amended the Act by adding the last quoted proviso. 36 Star. L. 918, 
(1911), 15 U. S. C. sec. 85 (1926). The principal case appears to 
be the first case in the courts to require an interpretation of this pro- 
viso. The Court thought the two provisos were inconsistent under 
any interpretation of the words “otherwise registrable” and turned 
to the legislative history for the intent of Congress. The Court con- 
cluded that the first quoted proviso still controlled the registration 
of names, and that the second quoted proviso eliminated from the 
operation of the first quoted proviso only technical trade-marks. This 
result is sound. Personal names cannot be technical trade-marks at 
common law. Howe Scale Co. of 1886 v. Wyckoff, Seamans, and 
Benedict, 198 U. S. 118, 25 Sup. Ct. 609, 49 L. ed. 972 (1905). 


“Nisley’s” could not be a common law technical trade-mark. But 
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Congress has the power to give a personal name the effect of a tech- 
nical trade-mark. Thaddeus Davids Co. v. Davids Manufacturing 
Co., 233 U. S. 461, 34 Sup. Ct. 648, 58 L. ed. 1046 (1914). The 
holding in the principal case precludes the question of whether Con- 
gress exercised that power in amending the Act of 1905, because the 
holding and dictum permit only registration of a mark which is valid 
at common law as a technical trade-mark. ln in 
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INTERFERENCE Practice. By Charles Rivise. Charlottesville, Va.: 
Michie Co. 1932. pp. xii, 252. $6.00. 


This work, prepared by Charles W. Rivise, formerly of the Exam- 
ining Corps of the Patent Office, includes a thorough discussion of the 
subject of interferences from both the substantive and procedural 
standpoints. Beginning with a discussion of the conditions under 
which interferences are properly declared and continuing the discus- 
sion to include appeals to the Court of Customs and Patent Appeals, 
the author presents a running commentary on the conduct of an inter- 
ference through its various stages with a clear exposition of the fun- 
damental principles involved. 

The author has arranged his discussion generally in chronological 
order, taking the reader through a complete interference proceeding 
from its inception to its final termination after appeal. The various 
situations likely to be encountered are fully and clearly discussed and 
the appropriate rule or proceeding is set forth in each case with ref- 
erence to suitable authorities. The work does not purport to be a 
theoretical treatise on the law but is rather a practical and convenient 
manual of interference practice which should prove highly useful not 
only as a text but also as a guide for further and more extended in- 
vestigations of the subject. 

Throughout the text the author has refrained from long and intri- 
cate discussions and has preferred to restrict the work to brief and 
clear statements of fundamental principles which are adequately sup- 
ported and illustrated by references to the Rules of Practice and well 
chosen authorities. Brief statements of the facts of supporting cases 
are also included. Accordingly, the work should prove a practical and 
convenient guide for the layman as well as the lawyer. 

The book is thoroughly cross-referenced and indexed, and contains 
a complete table of cases cited. It also contains a brief discussion of 
interference cases in the Federal equity courts and of public use pro- 
ceedings in the Patent Office. R. H. Hupson. 

Washington, D. C. 


CasEs ON CoNSTITUTIONAL Law. By Wa ter F. Dopp. St. Paul: 
West Publishing Co. 1932. pp. xxiii, 1509. $7.00. 


This case book clearly reflects the editor’s opinion that there should 
be in each law school one general course in constitutional law. The 
result is that there is presented a selection of cases that may be likened 
to a biography—certainly no less interesting. In reality we have a full 
length biography of the Supreme Court of the United States, present- 
ing the constitutional philosophies of the individual justices and of 
the Court as an entity. 

The function of the written constitution in our judicial system re- 
ceives special emphasis by means of excerpts from legal writings, in- 
cluding The Federalist. The extent to which other nations have 
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adopted something corresponding to our doctrine of judicial review of 
legislative enactments is likewise shown. This treatment affords an 
introduction to comparative law, and at the same time shows the most 
striking characteristic of our own law—the subjection of our written 
constitution to judicial interpretation. 

The power of the judiciary to declare legislative enactments un- 
constitutional is well settled. The editor has wisely limited the cases 
bearing upon the development of this power. Most of the cases in- 
cluded are those decided by the Supreme Court of the United States, 
although an ample number of State cases are presented. Variations 
in the provisions of State constitutions are such that no other course 
could have been wisely pursued unless at the expense of the funda- 
mentals of the subject, or an undue lengthening of the collection. 

The background of constitutional history cannot, of course, be 
presented to the student by means of a case book. The editor, there- 
fore, in his Introduction, refers the student to some of the leading 
treatises that he may well read with profit. At the same time, there 
has been included those land-mark cases of historical interest and 
value that should be on the tip of the tongue of every student who has 
emerged from the school with a degree in law. The decisive battles 
of constitutional law should be as familiar to him as the decisive 
battles of history, if not more so. 

The editor has, of course, drawn heavily upon his own extensive 
teaching experience, and presented sufficient material to enable the 
individual instructor to exercise some choice in the selection of cases 
he desires to use. With 1465 pages of material there is ample choice. 
No case book will ever satisfy the demands or conform to the ideas 
of every teacher of the subject. The editor of this collection has 
sought to exclude or limit cases on those topics that are not of pres- 
ent day importance, leaving it to future collections to provide them 
as changing conditions may warrant. Among the topics but slightly 
covered are those relating to insular affairs, state insolvency laws, and 
limitations upon state power with reference to bills of credit. 

The selection as well as the arrangement of the cases differs widely 
from those of other learned editors. The cases in the book here under 
review have been so selected and arranged that the thoughtful and 
serious student will find that there is being gradually and logically un- 
folded to him a panorama of constitutional law so inviting as to com- 
pel him to make use of the materials referred to in the footnotes that 
he may be assured of a full appreciation of the nectar of legal studies. 
There are comparatively few case books so arranged with interesting 
cases as to invite the busy lawyer to peruse their pages for an eve- 
ning’s diversion. This reviewer, however, has found this case book 
to be as inviting as the latest mystery story. If not so thrilling, it is 
much more instructive. He has likewise found it to be a ready help in 
locating the leading case on various phases of the subject of consti- 
tutional law, or a case containing a valuable discussion of a particular 
phase. In this sense it seems destined to serve not only the law school 
but the practicing lawyer as well. 

The editor’s references, in the footnotes, to law journals and simi- 
lar periodicals deserve special comment and commendation. They 
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are complete enough to serve the thoughtful and serious student in his 
extra-curricular researches, without being so detailed as to confound 
him. The same may be said of the annotations. Throughout the 
book, both in the body and in the footnotes, parallel citations are given, 
not only to the three series of reports of the Supreme Court of the 
United States, but also to the various units of the Selected or Anno- 
tated Case Series. The meticulous care exercised in the mechanical 
details of the book, including the table of contents as well as the index, 
is comparable to that exercised in the selection and arrangement of the 
materials. 

Those law schools that require of their students a mastery of the 
fundamental principles of constitutional law as a condition precedent 
to a degree will find that they have been furnished with a very ade- 
quate and commendable aid. Constitutional issues as realities in prac- 
tice will not appear so enigmatic to the student who has taken full 
advantage of his opportunities for learning as presented by this col- 
lection of cases. The teacher of the subject who cannot put life and 
vigor into his course by a proper use of the materials thus made avail- 
able is dull indeed. 

This reviewer hopes that other case book editors will emulate the 
example of Professor Dodd, and that this book will have the wide use 
and recognition it deserves. CLARENCE A. MILLER. 

Washington, D. C. 
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